Copnep>xaHue:

BBEOEHWE

CucTtema [oroBopoB COCTOUT U3 MHOXXECTBa 3J1eMEHTOB (TUNOB, BUAOB, Pa3HOBUAHOCTEN
[Or0BOPOB), KaXKAbl U3 KOTOpbIX, 061afas obwmmMm NpusHaKamMmm rpax4aHCKoro
[0roBopa, xapakrtepusyeTcs cneungukon, obycnosnmsatrouwen HeobxoanMocTb ocoboro
NpPaBOBOro perysnpoBaHnS.

CUCTEeMHbIN Noaxon Npu UccaenoBaHMN 0OrOBOPHOMO NMpaBa NO3BOJISIET BbIBUTb
MPUHLNNbI €ro MOCTPOEHMS OT 0bLLEero K YacTHOMY, YTO UMeeT Ba)KHoe
NPaBOTBOPYECKOE N KOAUPUKALMOHHOE 3HaYeHMe. He MeHee akTyasibHa u
npakTU4Yeckas CTOpoHa UCCenoBaHMA Knaccudukaumum orosopos. MNMpaBnnbHoe
TOJIKOBaHMe 1 NpuMeHeHmne ntobo HopMbl NpaBa 03Ha4YaeT CUCTEMHOE ee NPUMEHEHME.
Y7106bI NPaBUILHO ONPEAENNTb, KAKME KOHKPETHO HOPMbI NogJsiexxaT NpMMeHeHno Ans
peryampoBaHunst 4aHHOro OTHOLEeHNS, HeobX0AMMO TOYHO YCTAHOBUTL BN, OTHOLIEHUS U
€ero pa3HoOBMAHOCTb. MIHa4ye roBops, AaTb ero NpaBoBylo KBaaudgukaumo. C y4eTom Toro,
4TO Ka)xJas NpaBoBas HopMa obycioBMBaeTCSA onpeneneHHbIM CUCTEMHbBIM MPU3HAKOM,
OHa A0JKHA MPUMEHATBLCS JINLWb K TAaKOMY NMPaBOOTHOLLEHMIO, KOTOpoe obnagaeTt 3TuM
npu3HakoM. iccnepgoBaHme Knaccmdurkaumm 4oroBopoB MNo3BOJISeT YCTaHOBUTb
MaTepurasibHble MPU3HaKK, SIBASIOLWNECS OCHOBOW AN BblAeNeHNs KOHKPETHbIX TUMOB,
BUAOB 1 PAa3HOBUOHOCTEN NOr0OBOPOB, N CHhOPMYSINPOBAThL NPAaKTUYECKN YA0OHbIE
Kputepun Ons KBaamdukaumm 4OroBopoB B TOYHOM COOTBETCTBUU C UX CYLLHOCTbIO. 3TO
obecneymBaeT NMpPUMeEHEHNE KaXK40oro AOroBOPHOr0 MHCTUTYTa NNLb K TEM AOrOBOpaM,
ANA perynpoBaHna KOTOPbIX OH NpeaHa3HaYeH.

3apayen naHHoM paboTbl ABNAETCSA UCCNefoBaHMe KNacCUuLMpyoLWmnx Npn3Hakos
[OroBOPOB B rpakaaHCckoM npase Poccun. C 3Ton uenbto 6yayT nlyyeHol CyLLLEeCTBEHHbIE
NPU3HaKM AOroBopa, Ha OCHOBAHUM KOTOPbLIX (hOPMUPYIOTCS NX BUAOBbLIE MPU3HAKMN.

Ob6bEeKTOM nccnenoBaHUsA KypcoBon paboTbl ABNSETCA 4OrOBOPHOE NpaBO B POCCUNCKOM
3aKoHodaTenbcTBe. NpeameT nuccnegosaHusa paboTbl cocTaBnsAoT NpobseMbl BUAOBOMN
Knaccngpunkaumum orosopos.

NNMABA 1. 4OIrOoBOPbI B TPAXKOAHCKOM INPABE.



1.1. MNoHATHMe U 3HaAYeHUue AOoroBopa B rpa>kaaHCKOM
npaBe

[loroBop ABASETCA OAHUM N3 BaXXHENLLIUX MHCTUTYTOB 0683aTeNbCTBEHHOr 0 NMpaBa, T.K.
npeacTtaBnsgeT cobonm pnandeckmnin QakT, Nexxalwmnm B ocCHoBe 0653aTeNnbCTBEHHbIX
MpPaBOOTHOLWEHWA. [IorOBOPOM NPU3HAETCS CcorjalleHne aByX Uianm HECKONbKUX nny, 06
YCTaHOBNIEHNN, NU3MEHEHUN NN NMPEKPALLEHNN FPaXkKAaHCKMUX Npas 1 obasaHHocTen (N. 1
CT. 420 TK PO®)[1]. Ba)kHY0 pOJib Frpa>kKAaHCKUN AOroOBOP UrpaeT B QOPMMPOBAHUN U
pPa3BUTUN PbIHOYHOWN SKOHOMUKWN U NO3BOJIAET XO3ANCTBYOLWNM CybbekTam
CaMOCTOATEsNIbHO Hasla)XMBaTb NMPOU3BOACTBEHHbIE OTHOLIEHNS, YyCTaHaBAMBaTb CBA3M MO
obMeHy ToBapaMu 1 ycayramu, oCyLecTBAATb pa3HO0bpasHyo NpeanpMHUMaTesNbCKYO
neatenbHoCTb. ObMeH pe3ynbTaTaMu NPOU3BOACTBEHHON N MHOWN OEeATENbHOCTU
COCTaB/IieT OCHOBHOE COAEepP>KaHMe PbIHOYHOMO MeXaHM3Ma, KOTopoe peannmlyeTcs Yyepes
WHCTUTYT rpa>kgaHCKo-NpaBoBOro gorosopa. lNMpuBatmlaumns rocyaapCTBEHHbIX
npeanpuaTun, sBegeHne csobogHoro LeHoobpasoBaHUs, HaNOroBble, KpeanTHbIE U
WHble Mepbl PbIHOYHOI0 XapakKTepa TOJIbKO CO3[al0T YCN0BUA A5 HOPMaJiIbHOM0O
YCTaHOBJIEHUNS U OCYLLECTBJIEHNSA LOMOBOPHbLIX OTHOLWWEHW. B ycnoBusax oopmMmmnpoBaHus
HOBbIX 9KOHOMNYECKNUX MEXAHN3MOB Ha Ha4anax fOO6pPOBONBLHOCTU U
3aMHTEePEeCcOBaHHOCTN BCEN CUCTEMbI AOFOBOPHO-XO03SNCTBEHHbIX CBA3EN N NpUAaHNE UM
PbIHOYHOIO XapakTepa TpebyeTca co3gaHue Heobxogumon npasoson 6asbl. B 0CHOBHOM
rnpaBoBOE perysimpoBaHne 4OroBOPHbIX OTHOLLUEHN OCHOBAHO Ha NMPUMEHEeHUN
ONCMNO3UTUBHbBIX HOPM, €C/lIn CcorflalleHnemM CTOPOH He YCTaHOBJIEHO UHOeE.

JloroBop npeacTaBnsieT cobon Ba)KHelllee cpeCcTBO NPaBoOBOro perysnpoBaHNs
NMYLLIECTBEHHbIX N COOTBETCTBYIOLLNX HEMMYLLECTBEHHbIX OTHOLLEeHU n obnanaeTt
cnenyrLnMm oOCHOBHLIMU YepTaMu.

1. 3ak/04eHMe OoroBopa BeAEeT K yCTaHOBJIEHNIO OPUANYECKON CBA3N MeXAy
yYaCTHMKaMUN rpakgaHckoro obopoTa 1 BO3HMKHOBEHNIO KOHKPETHOIO NMPaBOOTHOLIEHUSA
MeXOy OBYMS UIN HECKONIbKMMUK CybbeKTaMm rpaxgaHCcKoro npasa. Hannyme
HOpMaTMBHOM nMpasoBon 6a3bl, onpeaensatoLLen Npasnaa NOBeLEHNA NS LUNPOKOro
Kpyra simy, He NopoXKAaeT B3aUMOOTHOLLEHUA MexXay HAMU, @ AOrOBOP CAYXKUT
WHCTPYMEHTOM (hOPMUPOBAHNS MPaBOBbIX CBSA3eN Mexay CybbekTaMn rpa>kaaHCcKoro
obopoTa, HanpaB/EHHbIX Ha BbIMOJIHEHNE ONpenesieHHbIX AeNCTBUI, BEAYLMNX K
OOCTVXKEHUIO Lienen y4aCcTHUKOB JOroBOpa N YA0B/IETBOPEHMIO NX B3aUMHbIX MHTEPECOB.
[loroBOpHbIE OTHOLLEHNS CYOBHEKTOB Fpa>KAaHCKOro 060poTa MOryT HOCUTb C/IOXKHbIN,
WX MHOTO3BEHHbIN, XapaKTep, HanpuMmep B AOroBopax NoCTaBKuW, NpeayCcMaTpUBatoLLINX



PaBHOMEPHY OTrpy3Ky K ornaaTy CTOMMOCTM NapTUA TOBapOB.

2. B [OroBopHbIX OTHOLLIEHUAX peanunsyoTcs obuwme NpUHLUALI FPpaXkAaHCKOro npaea.
OTHOLUEHMNS ero y4aCTHMKOB OCHOBaHbl Ha B3aMMHOM paBeHCcTBe. CTOPOHbI HE3aBUCUMBI
ApYr OT Apyra 6e30THOCUTENIbHO K TOMY, SIBJISIOTCSA /1M OHU Fpa)kaaHaMu,
IOPUANYECKMMU TNLL@MU, HALWOHANbHO-roOCy 4AaPCTBEHHLIMU UIN @ AMUHUCTPATUBHO-
TeppuTopuanbHbIM1 06pa30BaHMSAMM B JINLLE X OPraHOB BJIAaCTU 1 ynpaBsieHns. [loroBop
BO3HWKAET B pe3ysibTaTe COorjlalleHns Mexxay ero y4acTHukamu, Tpebyet OoCTuXXeHUs
COrslacust OTHOCUTENIbHO BCTYMNJIEHMS B 0643aTeNbCTBO 1 onpeaesieHns ero ycioBun, a
NPUHY>XXOEHME K 3aKJIIOYEHMIO AOrOBOPa BO3MOXXHO JINLWb B CAly4asx, NPsSiMo
NpPenyCcMOTPEHHbIX 3aKOHOM.

3. OcyLlecTB/ieHNe NpeayCMOTPEHHbIX JOrOBOPOM MPaB N UCMOSIHEHNE 00s53aHHOCTEN
obecneymBaloTCs MEpPaMU rocyAapCcTBEHHO-NPAaBOBOrO BO3AENCTBUS, KOTOpPOe npuaaeT
0653aTeNbCTBY IOPUANYECKYIO CUMY, COCTOSLLYIO B BO3MOXXHOCTU NMPUMEHEHUS Mep
NPUHY>XXOEHNS K UCMONHEHNIO OOJIXKHUKOM 00YCNIOB/IEHHbIX YCJ/IOBUIA A0OrOBOpPa.

Mpn 3aK04EeHUN AOTOBOPHbIX OTHOLLEHUA Ba)XKHOE NMpaBOBOE 3HaYeHne nmeeT
onpeneneHmne COOTHOLEHNA HOPM 3aKOHa N BOJIEU3BABIEHMNSA CTOPOH NpU COrslacoBaHnmn
B Jorosope npae 1 obsa3aHHOCTEN. Pewatoulee 3Ha4yeHne An4 BbipaboTKM LOrOBOPHbLIX
YCNIOBUN MMeeT YCMOTPEHNE CTOPOH U CorslacoBaHMe MMm cocTaBa 1 nopsaka
COBepLUEHNSA OENCTBUN C YH4E€TOM CBOUX MHTEPECOB U BO3MOXKHOCTEN[2].

Horosop npenctasnseT cobon BosieBble 4ENCTBMA ABYX nnn 6onee nuy Kak eguHoe
BOJIEM3bsABJIEHNE, BbipaXkatoulee nx obLyto Bosto. B uensax opmmposaHmsa n
3aKkpenneHns obuien Boan B 4OroBope oHa A0JIKHa ObITb cBOBOAHA OT Kakoro-nmbo
BHELLUHEero BO34enCcTBnSA, NO3TOMY 3aKoHodaTesNb B CT. 421 'K PO cneuymanbHO
pacKpbIiBaeT CMbICA NpuHUMna ceobonbl 4OroBopa.

1. F'paxxgaHe n topnanyeckme nnua cBoboaHbI B 3aKJIOYEHUN AOrOBOPA, U pelleHne
BOMpPOCa O 3aKJIIYEHNN OOrOBOPHbLIX OTHOLUEHUW 3aBUCUT IULWb OT BOJIN
MnoTeHUManbHbIX KOHTPAreHToB. [TOHY)XAeHMe K 3aKJII04YEeHMI0 LOoroBopa He A0oNyCKaeTCs,
3a UCKJIIDYEHNEM CJly4aeB, Korga Takasa o6543aHHOCTb NPAMO NpegyCcMoTpeHa 3aKOHOM
nnbo pobpoBONLHO NPUHATBEIM 06A3aTeNbCTBOM. Hanpumep, 3asorogatesb Uan
3as5il0rogep)xaTtesib B 3aBUCMMOCTM OT TOM0O, Y KO0 U3 HUX HaxXo0OUTCA 3aJI0)KEeHHOoe
nmyLLecTBo, 06a3aHbl, eCnm NHoe He NPeayCMOTPEHO 3aKOHOM UM OOrOBOPOM,
3aCTpaxoBaTb 3a CYeT 3asiorogaTens 3aJ0KeHHoe nmyuecTso (cT. 343 TK PO).

2. CBobopna norosopa npeaycMaTpmBaeT cBoboay Bbibopa ApPYyro CTOPOHbLI Mpwu
3aKJIl04eHUN JoroBopa. Hanpumep, 3anorofaTtesb UK 3a00rofiep)Xateslb MoryT



3aK/IO4YNTb OOroBop CTpaxoBaHNA 3aJIOXKEHHOIo nmyulectBa C nobbiM CTpPpaxoOBLLUMNKOM.

3. CTOPOHbI MOTYT 3aKJIIO4UTb OOrOBOP, Kak NpenyCMOTPEHHbIN, TaK N He
npefyCcMoTPEeHHbIN 3aKOHOM NN MHBIMU NPAaBOBbLIMN aKTaMu, NPU YCJI0BUN YTO OH He
NPOTMBOPEYNT AENCTBYIOLWEMY 3aKoHOoAaTebCTBY. CTOPOHbI BNpaBe 3ak/lo4nTb
CMeLlaHHbIN JOroBOp, B KOTOPOM COAEPXKATCA 3JIEMEHTbI pa3/INYHbIX 4OMOBOPOB, U B
3TOM cilyYvae byayT pyKoBOACTBOBATbLCA NpaBuiaMn O COOTBETCTBYIOLLMX AOrOBOpaXx,
YCNIOBUA KOTOPbIX COAEPXKATCA B CMELUaHHOM A0roBope, eC/i TOJIbKO CTOPOHbLI He
OOroBOpPSATCHA O TOM, KaKOe 3aKOHO4ATesIbCTBO NMPUMEHSAETCH K UX Jorosopy. Hanpumep,
OLVH rpa>kgaHwH oCTaBWUA APYroMy Ha XpaHeHne popTernnaHo, paspelins um
MOJIb30BaTbCA B Ka4YeCTBe MaaTbl - HAIMLLO JOrOBOP XPaHEeHUs U 40roBop
NMYLLECTBEHHOIr0 HanMMa.

4. CTOPOHbI CAaMOCTOATEIbHO OoNpenensaioT YCJI0BUSA O0roBOpa, 3a UCK/IOYEHUEM, Korga
cofep>XaHme COOTBETCTBYHOLLEro YC/I0BMA AOroBOpa NPSAMO NpennmncaHo 3aKOHOM UK
WHBLIMN NMPaBOBbIMW aKTaMun. [laHHOE NOJI0XKEHME MO3BOJIAET YHaCTHUKAM rpa>KaaHCKOro
obopoTa peasnn3oBaTb CBOK MMYLLECTBEHHYIO CAMOCTOATE/IbHOCTb U SKOHOMUYECKYIO
HEe3aBNUCUMOCTb U KOHKYPUPOBATb Ha pPaBHbIX C APYrMMU YH4aCTHUKAMUN PbIHOYHbIX
OTHOLLUEHUMN.

B npouecce perynmpoBaHuns AOrOBOPHbIX OTHOLWEHUN B HEKOTOPbIX C/yYasax
rpa>kKAaHCKOe 3aKOHO4aTeNbCTBO BKJOYaeT B cebs uMnepaTuBHbIE HOPMbI,
onpegensatoLlime ycioBmsa HEKOTOPbIX AOrOBOPOB, KOTOPble HeobXxoanMbl AN
obecnevyeHuns 3awnTbl Ny6ANYHbIX NHTepecoB nMbo npas cnabon CTOPOHLI B
rPa>KAaHCKO-MPaBOBbIX OTHOLWEHNAX. ECn nocne 3akno4eHns Aorosopa NPUHAT 3aKOH,
yCTaHaBAMBaOLWMNN B Ka4ecTBe oba3aTeNlbHbIX A1 CTOPOH UHbIE NpaBuia, 4eMm Te,
KOTOpble AeNCTBOBAJIN MPU 3aKJII0YEHUN O0r0BOpPaA, YCJI0BUA 3aKJIIOHEHHOr0 OroBopa
COXPaHSAT CBOK CUNY, KpOMe CJly4YaeB, Korga B CAaMOM 3aKOHE YCTaHOBJIEHO, YTO ero
ODencTBmne pacrnpocTpaHAeTCca Ha OTHOLWEHNSA, BOSHUKLLNE N3 paHee 3aKJIlYEeHHbIX
norosopoB (CcT. 422 TK PO)[3].

B MeXXaAyHapoOHbIX SKOHOMUNYECKNX OTHOLUEHNAX NCMNOJIb3YHOTCA obbi4an genoBoro
o6op0Ta, B Ka4deCTBe KOTOPbIX MPU3HAOTCA CJIIOXKUMBLUNECA N LUNPOKO NMpnMeHsaemMble B
obnacTtax ﬂpeﬂ,l'lpl/IHI/IMaTeJ'leKOIZ 0edaTesIbHOCTW NnpaBwnJia rnoeengeHmMA, He
npeanycMoTpeHHble 3aKoOHOOaTeJIbCTBOM N HE UMeLl e, KaK npaBuo, MUCbMEHHOW

¢dopMbl.



NNABA 2. BUllbl TPAXXOAHCKO-INMPABOBbIX
A4 OroBoOPOB.

2.1. Knaccudpukauuma rpa>k4aHCKO-NMpaBOBbIX
A0OroBopoB

CNOXHOCTb COLManbHbIX ABNEHUI NpenonpeaensieT U MHOXKECTBEHHOCTb
Knaccugukaunim sTux aBneHnin. 3t1o coobpakeHne B rMoJIHOM Mepe NPUMEHNUMO U K
[oroBopy. MHOroaCneKkTHbIA XapakTep AOroBopa Kak NMpaBoOBOro UHCTUTYTa BreYveT
MHOXXECTBO KJIaCCUPUKALMOHHbBIX KPUTEPUEB, Ha OCHOBAHUWN KOTOPbLIX BbiAENAIOTCSA
pPa3JINYyHble BUAbI OrOBOPOB.

Hanbonee 3Ha4YMMble BUObl JOrOBOPOB MOJIYYUIN 3aKpernieHne B rpaK1aHCKOM
3aKoHO4aTeNbCTBE. B TO )Xe BpeMs psaa Knaccudpukaunii 4oroBopoB SBAsSETCS
NPOAYKTOM HayKU rpa>k4aHCKoro npasa. Hanpumep, B TEOPUN Frpa’kAaHCKOro npaea
NPUHATO BblAENSTb AOr0OBOPLI BellHble 1 0653aTeNIbCTBEHHbIE. BellHble 40roBOpbl
npencTaBnsioT cobol Takme cornalleHuns, NocpescTBOM KOTOPbIX M3MEHSIOTCS BeLlHbIe
npaBa Ha 06BbEKTLI rpa)kaaHcKoro obopoTa. [oroBopbl xxe 0653aTeNbCTBEHHO-
NMPaBOBOro XapakTepa HernocpeacTBEHHO He BJIEKYT N3MEHEHMS NpaB Ha Bellb, HO
nopoXxaatT 0653aTeNlbCTBEHHbIE NMpaBa U 06513aHHOCTN Y4aCTHMKOB AOrOBOpA.
HecMoTps Ha To, 4TO pa3aesieHre AOroBOPOB Ha BellHble U 06513aTeIbCTBEHHbIE
ABNAETCA NOKTPUHANbHBIM, 3Ta KNAacCUMUKALIMA OKa3blBAaeT BECbMa OLLYTUMOE BINAHME
Ha NPaBOMPUMEHUTENbHYIO NPAKTUKY.

KoHuenTyaslbHOW OCHOBON COBPEMEHHOIO POCCUNCKOrO rpa>kgaHCKoro
3aKOHO4aTeNIbCTBa CTajsla Khaccnpumkaumsa OroBopoB NO KPUTEPUIO Lesin Un
HanpaB/€HHOCTMW. 3aKoHoAaTeslb, POPMYINPYS HOPMbI, MOCBALLEHHbIE OTAE/IbHbIM
BMOAM OOroBOPOB, ONMMPAETCa Ha XapaKTepHble 418 AaHHbIX OrOBOPOB SKOHOMUYECKmne
N ropngnyeckme rnpmusHaku. Tak, C y4eToOM HanpaBieHHOCTU AOrOBOPOB BbIAENAOT
rpynnbl 4OroBOPOB, UMEOLLME Lesblo BO3ME3AHYI0 nepeaady nMmyliecTsa B
COBCTBEHHOCTbL, AOrOBOPbLI, HanpaBJ/ieHHbie Ha 6e3Bo3Me3QHYI0 Nepefadyy nMyLlecTsa B
COBCTBEHHOCTbL, AOrOBOPLI, LieSIb KOTOPbIX COCTOUT B BO3ME34HOW nepepaye nmyLiecTsa
BO BPpEMEHHOE NoJib30BaHue, 1 T.4. B cOOTBETCTBUM C 3TON Kaccupukaumen B
[pa>kOaHCKOM KogeKce CrpynnupoBaHbl HOPMbI, perfaMeHTupyLwme oTaesbHble BUAbI
00rosopos[4].



2.2. MlonMmeHOBaHHbLIE U HENOUMMEHOBaHHbI@ A0roBOpPbLI

[loroBopbl B 'pa)XAaHCKOM KOZEKCe KNaCCUMULIMPOBaAHbI MO onpeaesneHHbIM TUnam.
Tpaanunsa popMnpoBaTb onpeaeneHHble TUMbl J0r0OBOPOB U PeryinpoBaTb X Npw
MOMOLLIM MPaBOBbIX HOPM BOCXOAUT K PUMCKOMY MpaBy U OCHOBaHa Ha OLleHKe
00bEKTMBHOWM CTOPOHbI OTHOLLUEHWI, CKJaAbIBAOLWNXCA MeX Ay NMLaMun, 3aK04aloWnMm
[OroBop. 3aKoHoAaTeNb B J@aHHOM CJly4ae BbICTyMNaeT B POJIN OpraHmM3aTopa
rpakgaHckoro obopoTa, MOAENNPYS T€ UM UHbIE TUMbl 4OrOBOPHbLIX B3aMMOOTHOLUEHWIA
n ocsoboxxgas obopoT oT HEOBXOAMMOCTU KOHCTPYMUpPOBaTb MHOroobpasHble
[IOrOBOPHbIE HOPMbI, ONOCpeayoLINe UX OTHOLLEHUS C KOHTPareHTamMu.

OencTeytownin Npa>kAaHCKUN KOOEKC BbloenseT 26 4OroBOPHbIX TUMNOB, PS4 N3 KOTOPbIX,
B CBOIO o4epenb, pasfesieH Ha oTaesbHble BUAbl (Kynaa-npoga)ka, peHTa u
MOXXU3HEHHOE CoAepXXaHue C MKOAMBEHNEM, apeHaa, Noapsan, 3aemM U KpeguT,
XpaHeHue). Kpome Toro, otaesibHble BUAblI LOFOBOPOB YperysnpoBaHbl HEe TOJIbKO
KoOekcoM, HO U MHbIMW NPaBOBbIMN aKTaMun. Tak, MOMUMO A0OroBOpa S3HeprocHab)xeHuns,
npepycmoTpeHHoro § 6 rn. 30 MK, B ®efnepanbHOM 3akoHe OoT 26 mapTa 2003 r. «0O6
3J/IeKTPOdHEpPreTuKe» BblAENAITCHA TakMe ero BuAbl, Kak 4OroBop Kynan-npogaku
3J/IEKTPO3HEPr N HA PO3HNYHOM PbIHKE, OrOBOP MOCTAaBKM /IEKTPUNYECKON SHEPIM Ha
PO3HNYHOM pblHKe (N. 2 CcT. 37), 4OroBOpP, PeryanpyoLwmin B3anmMoaencTBne CUCTEMHOIo
onepaTopa M opraHm3aunm No ynpasneHuto EquHon HaunoHanbHoM (0bLLEepoccninckom)
aNeKTpuyeckon ceTbto (M. 4 cT. 34), LOroBop, pPeryampyoLwmin B3anmoaencreme
CUCTEMHOro onepaTopa U agMUHNCTPATOPa TOProBOM CUCTEMbI ONTOBOrO pbiHKa (M. 5 CT.
34), nOroBop MeXxay CUCTEMHbIM OMEPATOPOM N HMKECTOAWMMN cybbekTaMun
onepaTMBHO-AUCNETYEPCKOro ynpaBieHNs, a TakXXe AOroBopbl Mexay cybbekTamm
onepaTMBHO-ANCNETYEPCKOro yrnpaBieHNS BbILLECTOALEr0 N HUXECTOoSLW,Eero ypoBHen
(n. 3 cT. 16), [orosop 0 NpuUcoefnHEeHUN K TOProBon cnctemMe n Ap. Bce ykasaHHble
OO0roBOpPbl OTHOCATCS K YNCJTY MOUMEHOBAHHbIX 4OrOBOPOB, MOCKOJIbKY MPSMO
YNOMSHYTbI B 3aKOHe[5].

3aerr|neH|/|e B 3aKOHe TOro ujinm MHOro 4oroBopHOro Tura jinm ero pa3HoBMAHOCTN He
O3Ha4aeT TOoro, 410 CY6'beKTbI o6op0Ta He BlpaBe CaMOoCTOoATEJIbHO CO31aBaTb T€ NJIN
MHble HOPMbI B paMKaX 3TOro Aorosopa. Takad cuTyauunsa npencraBndeTcs BroJiHe
eCTeCcTBEHHOWN, MOCKOJIbKY nobblie 3aKoHoAaTesNIbHbIE npeanmncaHnsd, B TOM Huncrie
MOJIOXKEHNA O AONOBOPHbLIX TUMaX, HE MOTYT a€KBATHO OTpPa>XaTb BCe ocobeHHOCTH
3KOHOMUYECKOMN XXU3HUN N OTHOLLEHUNIN, CKlaablBalOLLMNXCA Mexxay y4aCTHMKaMu o6op0Ta.



OpaHako cBoboa 3akJIlo4YeHMs JOroBOPOB, HE MOMMEHOBAHHbLIX B 3aKOHOAAaTENbLCTBE,
orpaHuyeHa onpegesieHHbIMU NpeaenaMmnl. Bo-nepsbiX, Takne A0roBopbl HE AO0JIKHbI
NPOTMBOPEYNTb AENCTBYIOLIMM HOPMAM 3aKOHOOATEeNbCTBA. BO-BTOPLIX, Takue AOroBOpbI
no obuiemy npaBuy He AOJIXKHbI 3aTparnBaTb NpaBa U 06s3aHHOCTU nL, He
y4acTBYOLWMX B HUX. B-TpeTbunX, B onpenesieHHbIX Cay4yasx 3auHTepecoBaHHbIe
CyOBbEKThI BNpaBe 3aK/II04YNUTb TONIbKO TaKOoW [0roBop, KOTOPLIA NpeanncaH 3aKOHOM U B
COOTBETCTBUM C TeMn 0b6a3aTeNbHbIMU NapaMeTpaMmn, KOTopble OUKTYHOTCS
NMNepaTUBHbLIMU HOPMaMW.

Ecnm CcTOpoHbI 3aKN04UIN OOMrOBOP, HE NPefyCMOTPEHHbLIN MPpaXKAaHCKUM
3aKOHOZaTeNIbCTBOM, HO He NpoTuBopeYawmm ero bykse n ayxy, Takon LOrosop
3awmaeTca nybaMYHOM BaCcTbio. DTO O3HAYaeT, YTO eC/in Kakasa-Inbo 13 CTOPOH He
ncnonHsaet oba3aTenbCTBa, BO3JI0OXKEHHbIE HA HEE HEMOMMEHOBAHHbLIM JOFOBOPOM, TO
Apyras cToOpoHa BnpaBe npuberHyTb K cyaebHom 3awwmTe, a rocyaapcteo obsa3aHo
obecneynTb NPUHYONTESIBHOE UCMNOJIHEHME 3TOro A0roBopa.

2.3. OBHOCTOPOHHUE U OBYCTOPOHHUE AOroBOPbLI

MoCKONbKY [0roBOp NpeacTaBnseT coboi NpaBoBYHO CBSA3b MEXAY KaK MUHUMYM OBYMS
NIML@MK, 3TO XapaKTepusyeT ero Kak ABYX- UM MHOFOCTOPOHHIO caenky. OaHako
NPUMEHNTENBHO K JOrOBOPY TEPMUHbI «OAHOCTOPOHHUIN» N «ABYCTOPOHHUN» NMEDT
HEeCKOJIbKO MHOe 3Ha4YeHue.

Pa3zgeneHne o4HOCTOPOHHUX N ABYCTOPOHHUX (415 XapaKTEePUCTUKKN MOoCnegHnX
ynoTpebnsaT TakXKe TEPMUHLI «B3aUMHbIE» UN «CUHaNNarMmaTu4eckmne») 4oroBopoB
NMPOWU3BOANTCS NO NPU3HAKY pacnpeneneHns npas n oba3aHHOCTEN MeXx Ay CTOPOHaMU
no gorosopy. B Tom cny4ae, ecnm B pe3ynbTaTe 3akK/I04eHMUa 4OroBopa 04Ha CTOPOHa
HagensaeTcs TONbKO NpaBaMu, a gpyras - To/ibko 0653aHHOCTAMU, OOrOBOP ABAAETCSA
OLHOCTOPOHHUM. Hanpumep, B COOTBETCTBUN C AOrOBOPOM 3alMa 3aMMofaBel, rnepenas
B COBCTBEHHOCTb 3aeMLUNKa OAEHLIWN UK APYrue Beww, onpeaesieHHble poAOBbIMU
npu3HakaMu, He HeceT Kakux-nmbo obsasaHHOCTeNn, HO BNpaBe TpeboBaTb BO3BpaTa
CYMMbI 3aliMa UM paBHOE KOJINYECTBO APYrMX NepenaHHbIX BELLEN TOro e poda n
KavyecTBa. 3aeMLUMUK XKe, He obslagas KakumMmn-nmbo npasamMm B OTHOLLEHMM 3aMMoaBLa,
HeceT nepen HUM 0643aHHOCTb MO BO3BPATYy YKa3aHHOMW CyMMbl AEHEr NN BELLEN.

Ecnn Xe [0oroBop B/ieYeT BO3HUKHOBEHUNE Y Ka)XK[0N U3 CTOPOH Kak MpaBs, Tak u
0643aHHOCTEN, TO TaKOW A0roBOp Ha3biBaeTCs ABYCTOPOHHMUM. Tak, No AOroBOpy Kymnau-
npoAaku nponasel Bnpase TpeboBaTb OT NOKyMaTenas nepenayn emy naaTbl No



JloroBopy 1 o06s13aH NepeaTh NOKYyMNaTeso NPoAaHHYIo Bellb. B To e Bpems
noKynaTesib HeceT nepej nNpoaaBLOM 0653aHHOCTb MO oniaTe NpuobpeTeHHON BeLn 1
nMeeT MNpu 3TOM nNpasBo TpeboBaTb Nepenayn sewmn[6].

BONbLIMHCTBO 3aKJil04aeMbiX CyObeKTaMU rpark4aHCKOro npasa A0rOBOPOB SABASOTCSA
ABYCTOPOHHUMMN.

2.4. Bo3me3spHble n 0e3Bo3Me3gHblie O,0roBopsbl

OQHO 13 OCHOBHbIX pa3aesieHnin OoroBOpPOB NPOBOANTCS MO KPUTEPMIO NX BO3ME3OHOCTH
(be3Bo3me3gHOCTN).

Bo3mMe3aHbIM NMPU3HAETCHA J0roBOp, B COOTBETCTBUM C YCJIOBUAMU KOTOPOIro CTOPOHA
NOJXKHA NOJYYUTb NAATy WU MHOE BCTPEYHOEe NpenocTaBieHne 3a UCNoHeHne
06s13aHHOCTEN, BbITEKAOLWWIMX U3 AOroBopa. B cBoto oyepenb, 6€3B03Me3HbIM ABISETCS
TaAKOW [0roBOp, COrJlacHO KOTOPOMY OfiHa CTOPOHa NpuHUMaeT Ha cebs 06a3aTeNbLCTBO
npenocTaBuUTb YTO-MO0 Apyro cTopoHe 6e3 NosyYeHUs oT Hee NaaTbl UIN MHOIO
BCTPEYHOro NpeaocTaBieHUs.

3akoHoOaTeNb YCTAaHOBW NMpe3yMnuunto, CoracHO KOTOpPOW AOroBop npeanosaraeTcs
BO3Me3HbIM, ecnun ero 6e3Bo3Mes3aHbIN XapaKTep He BbiTEKAET U3 npeanucaHumn
3aKOHa, MHbIX NPAaBOBbLIX aKTOB, COAEPXXaHUA K cylecTBa gorosopa (n. 3 cT. 423 TK).
3TO NpaBUJIO UMEET Ba>KHOE NpakKTUYeCcKoe 3Ha4YeHne, 3aksoYatolieecs B TOM, 4TO eCn
B 0OroBope CTOPOHbI HE 3ahUKCUPOBaIN YCNOBUSA O BCTPEYHOM NpenocTaB/ieHnn, To
3auHTepecoBaHHasa CTOpOHa BrpaBe TpeboBaTb Ty NiaTy, KoTopas 06bI4HO B3MMaeTCsA
3a aHaNlorn4Hble ToBapbl, paboTbl AN yCNyrn Npu cpaBHUMbIX obcToAaTenbCcTBax (M. 3 CT.
424 TK).

C TOYKWM 3peHUNs CyLlecTBa AOrOBOPa MOXKHO BblAENNTb OOMOBOPbI, KOTOPble MOTYT ObIThb:

1) ToNbKO BO3ME3AHbIMU (J0rOBOPbLI KYNJMN-MPOAaXKW, MOCTaBKU, apeHabl, areHTCKUN
norosop n T.4.);

2) Tonbko 6e3B03Me3aHbIMU (O0roBOPLI AapeHus, 6e€3B803mMe34HOro NoJsib30BaHMS
MMYLLECTBOM 1N T.04.);

3) Kak BO3Me34HbIMU, TaK U be3Bo3Me3aHbIMUN (LOroBOPbI XpaHEeHUSs, 3aMa, NopyyYeHns
nT.a.).



3Ha4YyeHne BO3Me34HOCTM OOroBOpa OKa3biBaeTCs onpenensowmm gas ocyLecTBieHus
npeaonpuHNMaTeNIbCKOW OeaTeNbHOCTU. 3aKoHOo4aTeslb UCXOOUT M3 TOM NPe3yMnunm, 4To
npeanpuHMMaTenn A0/KHblI AENCTBOBATb UCKIIOYNUTENILHO B Lensx noayydyeHns npubsiav
[7]. 2TO 03Ha4vaeT, 4To 6e3BO3Me3gHble COENKMN, COBEPLUAEMbIE NMpeanpuHnMaTensammn, no
obuiemy npasnay NpoTUBOPEYaT CMbICY UX AEATEeNbHOCTU. BCcnencTBme 3TOro B 3aKoHe
yCTaHOBJIEH 3anpeT 3akJ/oYaTb 4OM0OBOPbI JAPEHNSA B OTHOLLUEHNAX MEXAY
KOMMep4YeCcKnMmn opraHmsaymamm (ct. 575 MK).

2.5. OcHOBHbIEe U NpeaBapUuTesibHblie O,0roBOPbLI

BecbMa 4acTo B MpaKTUYECKON AesaTenbHOCTN CybbekTbl 060pOTa 3anHTEpPECOBaHbI B
obecnevyeHnn gna cebsa B byayuiem onpenesnieHHbIX rapaHTum, HeobxoaAnMbIX ONS
cTabunbHon neatenbHOCTU. C TeM 4TOObI TakMe rapaHTUN UMENN LDPUONYECKYIO CUTTY,
3aKoHOoOaTeslb B KA4YeCTBe OA4HOIro U3 MHCTPYMEHTOB obecnevyeHuns byayuinx MHTepecoB
3aMHTEepeCcoBaHHbIX UL, MPeayCcMOTPEeN Tak Ha3blBaeMble NpegBapuTesibHble 4Or0BOpPbLI.

Noa npenBapuTeibHbIM AOTOBOPOM MOHMMAaEeTCHA TakKoe corslalleHne CTOPOoH, KOTOPbIM
OHW yCTaHaBAMBalOT B3auMHoe 0653aTeIbCTBO 3aK1I04NTb B ByayuieM OCHOBHOM
[OroBop 0 nepefaye MMyLLeCTBa, BbIMOJIHEHUN PAabOT UM OKa3aHWM YCNYyr Ha YCI0BUSAX,
npenycMoTpPEeHHbIX NpeaBapuTebHbIM JOroBopoM (n. 1 cT. 429 IMK).

MpenBapuTesbHbIA OrOBOP 3aKJO4YaeTCs B TOW e hopMe, KoTopas yCTaHoBeHa ANs
OCHOBHOro gorosopa. Ecnu gns ocHOBHOro AorosBopa HeT 0CobbIX NMPearnnucaHnin o ero
dopme, To NpeaBapuUTesbHbIA JOrOBOP 3aKJo4YaeTcs B MMCbMEHHON hopMe.
HecobntoaeHne 3TUX NpaBui BAe4YeT HUYTOXKHOCTb NpeBapuTesibHOro A0oroBopa.

C 3ak/1t04eHnem npenBapunTesibHOro ooroeopa y CTopoH BO3HUKaeT TOJIbKO OOHO NnpaBo
N TONIbKO 0Ha 0693aHHOCTb - 3aKJIIO4NTb OCHOBHON 0OoroBop. 3ako4eHne
npenBapunTesibHOro 4O0roBopa He MOXKET MoBJ1edyb nepexona rpasa cobCTBEHHOCTH,
BO3HUKHOBeHUS 0bs13aTensLCTBa No nepegaye nMmyecTtBa Ui OKa3aHMIO YCJIYITU 1 MPOoY
[8].

Cofep>kaHuve npenBapuTesibHOro 40roBopa COCTaBAAT Te YC/I0BUSA, KOTOpPbIE
NMO3BONAIOT onpenesnnTb ero npeaMeT N NHble CyLeCTBeHHble YC/10BUA OCHOBHOIO
porosopa. B cnyyvae HecobnwogeHnsa aTux TpeboBaHUi npeaBapuTesibHbIA 40M0BOP
CYMTaeTCa He3aKJ/IIYEHHbIM.



B npenBapuTesibHOM [0r0BOPE YKA3blBAETCA CPOK, B TE@YEeHMe KOTOPOro CTOPOHBbI
06543aHbl 3aK/1I04NTb OCHOBHOW A0roBop. EC/iM CTOPOHbLI HE onpeaennsin 3Toro Cpoka, To
OCHOBHOI AOrOBOP A0J/IXKEH OblTh 3aKJIIOYEH B TEYEHME roJa C MOMEHTa 3aKJ/Ilo4YeHus
npenBapuTesibHOro Aoroesopa. Npu yKJIOHEHUM OAHOW N3 CTOPOH OT 3aKJIIOYEHUS
OCHOBHOIO [OroBoOpa Apyras CTOpoHa BNpaBe 06paTUTbLCA B CYA C MICKOM O MOHYXXOEHUM
K 3aKJIIOYEHUIO [0roBopa.

Ecnv 00 OKOHYaHMA CpOKa 3aKJIl04EeHMUS OCHOBHOIO AOroBOpa OH He ByaeT 3aKto4eH nan
nobas U3 CTOPOH He HamMpPaBUT APYron CTOPOHE NPensioXeHns 3aK04YNTb 40roBop, TO
06s3aHHOCTHN, NMPEeAYCMOTPEHHbIE NMPeaABapPUTESIbHbIM AOrOBOPOM, NpeKpaLllatoTca[9].

2.6. loroBopbl B NOJIb3y UX YY4AaCTHUKOB U O0roBOpbLI B
noJib3y TpeTbUx JuL,

Kak npaBusio, AOroBOp 3aKJ/Il04aeTCs B NOJb3y TOro cybbekTa, KOTOpbIN coBepluaeT
COOTBETCTBYIOLLEE BOJIEN3bSABJIEHNE, HAaMpPaB/ieHHOEe Ha BO3HUKHOBEHNE, N3MeHEeHne Un
npekpaLlleHne rpaxkaaHckux npaB 1 obsi3aHHOCTeEN. BMmecTe ¢ TeM Hepenku cny4au,
Kora Nnuo, 3aKJlo4vatollee cornalleHne, ycTaHaBIMBAEeT NpPaBuIo, COrlacHO KOTOPOMY
npaBo TpeboBaHMS NO AOroBOPY NPeAOoCTaBASETCS JNLY, HE y4acTBYOLEMY B
3aKJIl0YEeHUN [0roBopa.

[oroBopomM B MoJsib3y TpeTbero Jnua BAsaeTCs 40roBop, CoOrjacHo yCcJo0BUAM KOTOPOro
OOJ/DKHUK NPpUHUMaeT Ha cebsa 064a3aTenbCTBO NPOU3BECTU UCMOJIHEHME HE KpeanuTopy, a
yKa3aHHOMY /inbo He yKa3aHHOMY B AOroBOpe TPETbEMY MLy, UMEOLLEMY NPaBO
TpeboBaTb OT AO0/IKHUKA UCNonHeHnsa obsa3aTenbCTBa B CBOK Nosb3y (M. 1 cT. 430 MK).
[oroBop B NoJb3y TpeTbero Jinua, Kak 3To BUAHO U3 NPMBELEHHOr0 3aKOHO4aTeIbHOro
ornpeneneHns, CyLLeCTBeHHO OT/INYaeTCs OT MHbIX OrOBOPOB. DTO OTJINYNE
3aKJ1l04aeTCsa B TOM, 4TO NoA06HbLIN 4OroBOP NMPUBOANT K BO3HUKHOBEHUIO FPpa)KAaHCKNX
rnpas y JnL, He y4aCcTBOBaBLUMX B 3aKJIIOYEHUW O0roBopa. B cBow o4vepenb, 3TO ABNSETCH
OCHOBaHMEM A5 Toro, 4Tobbl ML, HE y4aCTBOBaBLUEE B 3aKJ/IIOYEHNM O0OrOBOPaA, MOrJio
npeabaBuTb TpeboBaHME K OOIKHUKY.

MOCKONbKY AOrOBOP B MOJIb3y TPEeTbero Anua OTINYaeTCH CyLeCTBEHHbIM
cBoeobpa3mem, 3aKoHofaTeNb yCTaHaBAMBaET ocobble NpaBuia, peryampytolimne
B3alMIMOOTHOLLUEHUNSA BCEX CBSI3aHHbIX UM Cy6beKToB. B 4aCTHOCTK, C TOro MOMeHTa, Kak
TpeTbe NMUO0 Bbipa3nio OOJIKHUKY HaMepeHMne BOCMOoJIb30BaTbCS CBOMM NPaBOM MO
[OroBOpYy, CTOPOHbI HE BMpaBe pacTopraTb MM U3MEHATb 3aKJIIOYEHHbIM MU JOrOBOP



6e3 cornacusa TpeTbero auua. Tak, ecnm KpeauTop NpuMeT pelleHne 3aMeHnTb
BblrogonpuobpeTaTens No AOroBopy, TO OH BrpaBe cAeflaTbh 3TO TOJIbKO C cornacus
TpPeTbero /MLUa, B NoJib3y KOTOPOro 6bia 3ak/lo4eH 00roBop. Bnpoyem, 3To npaBuio
SIBNSIeTCA ANCNO3UTUBHBLIM N MOXXET OblTb U3MEHEHO YC/IOBMSIMU A0roBOpa. PaBHbIM
06pa3oM B 3aKOHE UJIN MHbIX MPABOBbLIX aKTax TakXXe MOXXEeT OblTb NpeayCcCMOTPEHO NHOE.

B3anmocBsA3b BCex Y4aCTHMKOB A0roBopa B MOJIb3Yy TPpEeTbero Jinda rnpoaBadeTCcd B TOM,
4YTO, XOTA TpeTbe JINLUO He YHaCTBYET B 3aKJIlO4HEeHUW OO0roBopa, AO0J/DKHUK BripaBe
BblOABUTIraTb NMPOTUB Tpe6OBaHVIFI TpeTbero Jinua Te >XXe BO3par>XKeHUd, KOTopble OH MMeeT
BO3MO>XHOCTb BblOBUHYTb NMPOTUB CBOEINO0 KOHTPaAreHTa.

Ecnn Xe TpeTbe N1Lo B CUIY KaKMX-11Mbo NpUYnH 0TKa3an0Cb OT NpaBa, BbITEKAOLLErO
N3 0OroBOpa, 3aK/IIOYEHHOI0 B €ro MnoJib3y, TO 3TO NPaBo NepexoanT K KpeauTopy,
KOTOPbI/ MOXXET BOCMOJ/Ib30BaThCSA UM, €CJIN 3TO HEe MPOTUBOPEYNT 3aKOHY, UHbIM
NMPaBOBbLIM aKTaM N A0roBopy. VICK/IIOYEHNEM U3 3TOro NpaBusia SBJSIOTCA HOPMbI
CTPaxoBOro 3aKOHOAATeNbCTBA. Tak, B C/lydyae 0TKa3sa BbirogonpuobpeTtaTens no
JIOrOBOPY CTPaxoBaHUS OTBETCTBEHHOCTU WU MO AOFOBOPY CTPAXOBAHMUS XXU3HU K
KpeanTopy He NepexonaT COOTBETCTBYOLLME NpaBa. B 3ToM c/iyyae npaBa TpPeTbUX NNl
npekpallaTCcs.

[loroBop B Mosib3y TpeTbero nuua cieayeT oT/n4aTb OT AOroBOpa C ycaoBuem ob
ncnosHeHun obsasaTenbCTBa TPeTbeEMY NMLy (OOroBOpP 0 NepeaapecoBaHUN
ncnonHeHuns). B nocnegHem cnyvyae TpeTbe MU0 HE MMeeT npasa TpeboBaTb
NCMOJIHEHUS TAaKOro A0rosopa; NpaBo TpeboBaHMA NPUHAANEXUT UCKIOYUTENBHO TOMY
CyObeKTY, KOTOPbIN 3aKA04Y1UT 4OF0BOP.

2.7. Ny6nunyHbie J,OroBOpbl U AO0rOBOPbI NPUCOEAUHEHUA

DKOHOMMNYECKOE HeEPaBEHCTBO Cy6bEKTOB, Y4aCTBYOLWMX B FPpakaAaHCKoOM obopoTe,
ANKTyeT HeobxoaMMoCTb 3aKOHOAaTeNbHOro obecnevyeHnsa rapaHTun 6onee cnabbix
cybbekToB. C 3TON Lesblo B rpaXk4aHCKOM NpaBe rocyaapcTB, OCHOBAHHbIX Ha
MPUHLUMNAX PbIHOYHOW 3KOHOMUKW, COAEPXKAaTCA HOPMbl, KOTOPbIMU OFPaHNYNBaAETCS
MpaBo onpeneneHHbIX CybbeKTOB 0TKa3aTbCs OT 3aKJIlOYEHUSA OOroBopa. Taknum
obpa3om, B LaHHOM CJly4ae NpouCXoauT orpaHmnyeHmne npuHumna ceoboabl 4orosopa.
OOHaKo Takoe orpaHnyeHmne cnegyeT NpusHaTb HEO6XOAUMBIM N Ppa3yMHbIM[10].

[orosopsbl, B KOTOPbIX O4HA U3 CTOPOH He BMNpaBe OTKa3aTbCA OT 3aKJIlo4eHUs [orosopa,
MoayyYmnnn HanMmeHoBaHmne NybanyHbix. B cootBeTctBUM € N. 1 CT. 426 NK ny6/INYHbIM
npu3HaeTCcsa OOroBop, 3aKJII0YEHHbIN KOMMep4YeCcKon opraHmn3saumen n ycTaHaB/INBaAOLWNN
ee 06543aHHOCTKM MO NpoAa’ke TOBAapPOB, BbIMOJIHEHUIO PabOT MM OKa3aHUIO YCyr,



KOTOpble TaKasa opraHn3auns rno xapakTepy CBOen AesTesIbHOCTUN OOJ/KHA
OCYLLECTBNAATb B OTHOLLUEHNN Ka)XXA0ro, KTo K Hel obpaTtuTcs. MNpn 3ToM ans
KOMMEpPYeCKNX opraHn3aunn yCTaHOBJIEH 3aNpeT OKa3biBaTb NPeAnoyYTeHne ogHoOMy
nuuy nepen opyrum B OTHOLLEHUWN 3aKJ04YeHna NybanyHoro 4orosopa, 3a UCKJYEeHNEM
c/ly4aeB, NPeayCMOTPEHHbIX 3aKOHOM N MHBIMU MPaBOBbLIMK akTaMu. B psaae ciy4vaeB
3aKoHo4aTe b CreumnasbHO NogYepKUBAET, YTO CTOPOHOW Ny6/IMYHOro gorosopa -
notpebuntenem MoxeT bbITb TOJIbKO FPa>KAaHNH.

B 3akoHOOaTenbCTBe NOo4 AOrOBOPOM NMpucoeanHeHNsa nogpasyMeBaeTca 40OroBop,
YCJIOBMSI KOTOPOro onpenesieHbl 04HON U3 CTOPOH B popMynsipax UanM B UHbIX
CTaHAapTHbIX hopMax 1 MOryT BbITb MPUHATLI APYrON CTOPOHOW HE MHAYe KaK NyTeM
npPUcoeanHeHN K NpensioxXeHHOMY Aorosopy B uenom (n. 1 ct. 428 MK).

Cpeln O0oroBOpoOB NMPUCOEAVNHEHUS BbIAENAIOT TaK Ha3blBa€Mble NPOAMKTOBAHHbIE
LOroBOpPbI, T.€. AOrOBOPbI, YC/IOBUS KOTOPbIX MOJIHOCTbIO MW YAaCTUYHO NPenyCMOTPEHbI
B 3aKoHoZaTesnbCcTBe. Coaep)xaHme NpoANKTOBaHHbIX OFOBOPOB, OnpeaeneHHoe
3aKOHOM, CHYUTAETCs BKJIIOYEHHbBIM B COOTBETCTBYIOLW NI AOrOBOP HE3AaBUCUMO OT TOrO,
CCbIJTAOTCSA Ha 3TO CTOPOHLI UM HEeT. Bnpoyem, B onosiIHEHME K 06si3aTeslbHbIM
yCNOBUSIM, ONpenensieMblM 3aKoHo4aTeNeM, CTOPOHbI BNpaBe B 4acTW, HE 3aTPOHYTOM
3aKOHOM, CaMOCTOSATE/IbHO OMpeaensiTh YC/I0BMUA TakuUx AOroBopoB. MNpnMmepom
NPOAMKTOBAHHOI0 4Or0BOPa MOXET CJ/IY)XUTb PEryiMpoBaHMe OTHOLLEHWUIA MO
counanbHOMY HaAMY >KWUJIOrO MOMELLLEeHNS, NOCKONbKY MpaBuTenscTBoM PP yTBEpKAEH
TunoBoW OOroBop counasbHOro Hamma[lll.

B nonasnstowem 60bLWIVMHCTBE C/ly4aeB COAEpP)KaHMe AoroBopa NpucoeanHeHns
pa3pabaTbiBaeT NpeAnpuHMMaTenb. B ycnoBusax, Koraa 3akitoyeHne caenok
npnobpeTaeT MacCOBbIN XapaKTep, NOsABJ/IEHME CTaHAAPTU3UPOBaHHLIX (POPM AOr0OBOPOB
Hen3be>xHo XoTs Obl MO TOW NPUYUHE, YTO 3TO CYLLECTBEHHO 3KOHOMUT BPEMS U
cpencTBa NnpeanpuHMUMaTeNs U ero KOHTpareHToB. MPOTUBOMON0XKHOM
npeanpuHUMaTeNto CTOPOHONM BbICTYMAET, Kak NpaBuio, noTpebutenb, KOTOPbIA MMeeT
BO3MO>XHOCTb 3aKJIIOYMUTb AOrOBOP JINLLb NyTeM NOJIHOro 1 6e30roBOPOYHOro
npucoeanHeHNs K npensiaraeMsiM ycsioBusaM. B oTanymne oT «obbI4HOro» A0roBopa B
[OroBope NpPMcoeanHeHns ogHa N3 CTOPOH, TakuM obpa3oM, OKa3biBaeTCs JINLLIEHHON
BO3MOXXHOCTU BNNATbL Ha (hopMMpPOBaHME ero yCcaoBuin. EM ocTaeTcs ToNbKO
NPUCOEANHUTBLCS K MPOEKTY A0roBopa, NnpeaslaraeMomMy aKoHoMU4Yeckn bonee CUbHON
CTOPOHOW. TN 06CTOATENLCTBA N NOCAY>XXUJIN NPUYNHOW TOr0, YTO 3aKOHOAATESNb NPWU
pPerysiMpoBaHnn OTHOLLEHWI, BO3HUKAOLWNX MeXay Y4acTHUKAMK AOroBopa
npucoeanHeHns, yCTaHOBW AOMNOJIHUTESIbHbIE FAPAHTUM B MOJIb3Yy C/1a00N CTOPOHBI,
BbIHY>XAEHHO MPUCOeANHATBLCS K NpeasaraeMmomy Aorosopy 6€3 BO3MOXHOCTHU



MOBJINATL Ha ero ycnosusd. Tak, NpMcoeaAnHUBLLENCHA CTOPOHE NpenocTaB/ieHOo NpaBo
notpeboBaTb pacTop>XeHunsa NMbo nsMmeHeHUsa [OroBopa, ecam 3ToT AOrosop: 1) nuwaet
3Ty CTOPOHY TeX npas, KOTopble 0ObIYHO NPeaoCTaBAATCA N0 AOrOBOPAM Takoro Bnaa;
2) ncknto4vaeT nmbo orpaHnYMBaeT OTBETCTBEHHOCTb APYrOon CTOPOHbI 3a HapyLUeHune
npenycMoTpPEeHHbIX 4OroBopoM 0643aTeNbCTB; 3) COAEPXKUT UHbIE ABHO
obpeMeHnTeNnbHbIE 419 MPUCOEANHUBLLENCA CTOPOHbI YCI0BUA, KOTOPbIE OHAa, NCXO4S U3
CBOMX Pa3yMHO MOHMMAEMbIX NHTEPECOB, HE NPUHANa B6bl NpPU HANNYNN Yy Hee
BO3MOXXHOCTM y4aCTBOBaTb B (POPMYJIMPOBaHMM YC0BUI gorosopa (n. 2 cT. 429 IMK).

TpeboBaHne 06 N3MEHEHUN NI PAaCTOPXKEHUN AOrOBOPa NPUCOEANHEHUA MOXKET ObITb
yAOBNETBOPEHO B cynebHOM nopsike BHE 3aBUCMMOCTM OT TOr0, MPOTMBOPEYNUT NN 3TOT
JLOrOBOPY 3aKOHY WX UHbIM MPaBOBbLIM akTaM. [lake ecnn Aorosop hopMasibHO
COOTBETCTBYET AENCTBYIOLEMY 3aKOHOAATENLCTBY, CY/ BNpaBe PacTOPrHyTb UK
N3MEHNTb €ro yCcaoBuUs, yCTaHOBUB BbllLieyKa3aHHble 0bcTosATeNnbCcTBal12].

2.8. OpraHM3auunoHHblIe A0roBopbl

BbioeneHne opraHm3alOHHbIX 4OrOBOPOB B KayecTBe 0coboin pa3HOBUAHOCTU
rpa>kKAaHCKO-MPaBOBbIX 4OrOBOPOB 00YCNOB/IEHO XapaKTepPOM onpeaesieHHoro poga
CBsi3el, CKJagblBaloWMXCa Mexay cybbekTaMum rpa>kgaHckoro obopoTa n nmerLwmx
Lleflblo TaKylo opraHM3aunio OTHOWEHUW, KoTopas B AaJibHenweM No3BoJINT 40CTUYb
HEKUWN SKOHOMUYECKUWN pe3ysibTaT. TaKoBbl OTHOLLEHUS, BO3HUKAOLWME Mexay
ydypeouTensaMmm npu co3gaHnmM opraHmsaunm KopnopaTMBHOro Tuna, 4orosops.l
reHepasibHOro nogpsaa, 4OroBOpPbl HAa OpraHM3aUmnio NEePEBO30K, HEKOTOpPLIE
NHPaACTPYKTYPHbIE AOFOBOPLI B Chepe 3NeKTPOIHEPreTUKN, NpeaBapuTesbHble
O0roBopbl U T.4. [JaHHbIE OTHOWEHUSA HE HOCAT XapaKTepa NMMYLLLECTBEHHbIX, XOTS U
npenonpenensioT nosasaeHne TakoBbix B byayuiem. NMNoagobHOro poaa oTHOLWEHUSAMN
orocpenoBaHa CMCTeMa CBSI3en, HanpaB/IEHHbIX Ha OpraHM3aunio MMyLLECTBEHHbIX
OTHOLEHNN, NO3TOMY UX MPUHATO Ha3blBaTb OPraHM3aLUMOHHbLIMWN MPAaBOOTHOLLEHUNSMN.
HecMoTpsa Ha TO 4TO B TEOPUN FParKAaHCKOro npaea 3TOT BUA NMPaBOOTHOLLUEHUNI He
nony4mn 6e3ycsioBHOro n sceobuiero NnpusHaHMs, OH, Kak NpeacTaBAseTCs, He UMeeT U
AKTUBHbIX MPOTUBHUKOB. Takum 0b6pa3oM, eCTb OCHOBAHMSA K TOMY, 4TOObI cpeau
OPUOANYECKMNX PaKTOB, HA OCHOBaHUKM KOTOPbIX BO3HUKAKOT rpa)KaaHCKO-NMpaBoOBbIe
OpraHu3auMoHHbIE OTHOLLEHUS, BblAeNATb OpraHn3auMoOHHbIE 00r0BOPbI.

Bce 6onee LWIMpoKoe pacnpocTpaHeHWE OpraHn3aLNoHHbIE A0roBOpLI NpuobpeTatoT B
CBSA3U C PAa3BUTUEM N YCIIOXKHEHNEM PbIHKOB TOBAPOB N YCAYr, MPOU3BOAUMbIX U



nocTaBJiIsEMbIX MOHOMOJINCTaMU U cybbekTamun, paboTaoLwmMn B KPYNHON
NPOMbILLUJIEHHOCTU, B YHaCTHOCTU B Chepe 3N1eKTPo3HepreTunkun, B obnactu
XXeNe3Ho40pOoXHOro, TpybonpoBoAHOro, MOPCKOro, BO3AYLWHONO U APYrnx BUAOB
TpaHcnopTa. CneundunKka OTHOLIEHUA B 3TUX 06N1acTaX OANKTYET YY4aCcTHUKAM
rpa>kgaHckoro obopoTa nepen 3akJt04eHneM 4OroBOPOB UMYLLLECTBEHHOIO XapakTepa
npoBecTn onpenesieHHble OpraHnU3auMoOHHbIE MepOornpuATUSA, HarnpaBJlIeHHbIe Ha Co34aHue
TexXHU4Yeckunx ycnosum, obecnevyeHne 6e30nacHOCTU N peLleHne NHbIX BONpocos, bes
KOTOPbIX HEBO3MOXXEH HOPMaJibHbI UMYLLLECTBEHHbI 060pOoT. OTHOWEHUS B AAHHOM
Cc/lyqae peryanpyroTcsa nocpeacTBoOM OpraHm3aLlMoHHbIX LOTOBOPOB, HE MOPOXKAaoLWL X
BO3HUKHOBEHWE Y NX Y4AaCTHUKOB HENOCPEACTBEHHO UMYLLLECTBEHHbIX MPaB U
obsa3aHHOCTeN. Tak, B chepe 3N1eKTPO3IHEPreTUKM crneunann3npoBaHHblie CyObeKThl,
y4YacTBYyOLWMe B OpraHn3aumm rnepesadm 371eKTposHeprum (aoMMHUCTPaToOpP TOProsomn
CUCTEeMbl, CUCTEMHbIe onepaTopbl, CETEeBble OpraHn3aunm n Ap.) 3akn4yaT Mexay
cobon forosopbl NPUCOEANHEHUS K TOPrOBOW CETU, [OMOBOPbLI O NOpsAAKe
NCNosib30BaHUA 06BHEKTOB 2/1IEKTPOCETEBOI0 X03NCTBA, AOr0OBOPbI, HAarMpaB/eHHbIE Ha
perynmpoBaHue B3auMMOLENCTBUA CUCTEMHOIO ornepaTopa 1 opraHu3sauum no
yNpaBJ/IEHUIO 3/IEKTPUYHECKON CETbLIO 1 Ap. (CM.: PefepanbHbIA 3aKOH OT 23 MapTa 2003
r. «O6 sanekTpoaHepreTuke»). B obnacTm TpaHcnopTa pacnpoCTPaHeHbl AucneT4yepckme
[orosopbl, obecnevymsatowme opraHm3saynio B3aMMOOTHOLLEHWN CTOPOH Mo
rpy3onepeBo3Ke. 3aK/t04as 3TN A0roBOpbl, YKa3aHHble cybbeKTbl npecnenytoT Luesb
co3faTb HeobxoanMblie yCnoBus (OpraHM3oBaTb) MMYLLECTBEHHbIE OTHOLWLEHUS MO
NnoCcTaBKe 3/1IEKTPOIHEPrnm, NpenocTaB/eHNI0 YyCyr No rpy3onepesoske, a 415 3TOro -
onpenennTb NOpPAAOK NOAKJIOYEHNS K dNeKTpoceTun, obecneynTb 6€30MacHOCTb,
opraHm3oBaTb Mogavy TpaHcnopTa U Mpo-.

Ipyron WMPOKO pacrnpoCcTPaHEHHOW Pa3HOBUAHOCTbIO OPraHN3aLMOHHbLIX 0r0OBOPOB
SIBNSIIOTCA OOrOBOPbLI, HAaNpaBJ/iEHHbIE Ha CO3[aHNe KOINEKTUBHbIX 06pa3oBaHuii. Mpu
3aKJIIOYEHUN 3TUX JOrOBOPOB UX YHACTHUKWN HE CTaBAT HEMNOCPEeACTBEHHOW Liesblo
nosly4yeHne MMyLLLeCTBEHHbIX Bbirod. X 3a/la4a Ha 3TOM 3Tane pa3BuUTUSA OTHOLUEHUN
3aKJIl04aeTCsA B COBMECTHOW AeATEeNIbHOCTW MO CO34aHUI0 lopUaNYecKoro nua, T.e.
NOAroTOBKE K Y4aCTUIO B rpa)kgaHCKoM 06opoTe BHOBb CO3/aBaeMoro cybbekTa npasa.

CybbekTbl, y4acTBYylOLWME B OPraHn3aLMOHHbIX 4OroBOpax, HAXo4sATCA B paBHOM
NOJIOXKEHNN MO OTHOLLEHWIO APYr K APYrY; BCTYMatT B 4OMOBOPHbIE OTHOLLUEHMWS MO
CO6CTBEHHOMY YCMOTPEHMIO; CTPOAT CBON OTHOLUEHMS HA OCHOBE B3aMMHbIX MPaB U
obsa3aHHOCTen. TakuM 0bpa3oM, eCTb BCE OCHOBaHUA KBanpuunposaTb
CKNabliBaloOLLMECs MeXAY HUMU CBSA3M KaK OTHOLIEHUS rpakKaAaHCKO-NPaBoBOro
XapakKTepa, a caM opraHn3aunOHHbIN A4OrOBOP pacCMaTpmMBaTh B KaYeCcTBe



opnanyeckoro akTa, yperyampoBaHHOro HopMaMm rpa>gaHCKoro rpasa.
2.9. NpepnpuHuMaTesibCKue AO0roBopbl

B nencTBytlowem 3aKOHOOATENbCTBE OTCYTCTBYET MOHATUE «MpeanpuHUMaTebCKNI
[oroesop». BMecTe c TeM 13 cogep>XaHna HOPM 3aKOHa N 13 0bLLLenpU3HaHHbIX
NOJIOXKEHWNI OOKTPUHBbI MOXKHO BbIBECTU 0COBEHHOCTU TakK Ha3blBaeMbIX
npeanpuHNMaTeNbCKUX OOrOBOPOB. TN AOrOBOPbLI HE ABASAITCA KaKUM-11Mb0o 0cobbiM
TMNOM OOroBOPOB, @ NpeAcTaBnAT cobon cornaweHne ocobbix CybbEKTOB,
3aKJIl04aeEMOE UMK B paMKaX OOCTUXXEHUA onpenesieHHON Luenu.

CornacHo Tpagmumsam (B TOM 4Yucsae ncTopnu4eckmnm) pocCUNCKOro rnpasoBeneHus B
OCHOBE BblAeNeHNs npegnpuHNMaTENbCKNX OOMrOBOPOB NEXUT CyObEKTUBHBIN KPUTEPUN,
T.e. COBepLUEeHNE COOTBETCTBYOLWEN cAeNKN cneundunyecknm cybbLekTom -
npeanpuHnMmaTenem. Onmpascb Ha 3TOT KPUTEPUN, 4OroBop B chepe
npenonpuHMMaTesibCTBa ONpenensdoT Kak corjalweHune, oCTUraemoe vuamu,
OCYLLECTBAALWNMU NMPeanpPUHUMATENbCKYIO AEeATENbHOCTb UK C UX y4acTmnem ob
YCTAHOBJIEHNWN, N3MEHEHUN NN NPEKPALLEHNN FPaXKAaHCKUX NpaB 1 obsa3aHHOCTeN,
CBSI3aHHbIX C OCYyLLeCTB/IeHNeM NpeanpuHUMaTENIbCKON AesaTesibHOCTU[13].

Takum obpa3om, Npu BbigeneHnn npeanpuHUMaTeNbCKUX OrOBOPOB ONMPAlOTCS Ha
cnenyloLline KpuTepun: 3T JOroBOpbl 3aK/0YaAOTCS, BO-NePBbIX, 0COObIMU CybbeKkTaMu-
npeanpuHUMaTeNaMn 1, BO-BTOPbIX, C Liebio n3BaevyeHns npmboinuw.

Mpwn Knaccnpukaymum npegnpuHUMaTebCKUX 4OroBOpPOB Mo Cy6'beKTHOMy CoCTaBy
BblOENAKOT:

1) norosopsbl, 0benmMun (BCEMN) CTOPOHAMN KOTOPLIX B JIIOOOM Crlydae BbICTYMNatloT TOJIbKO
npegnpuHNMaTenu,

2) [OroBOpbl KAK MMHMMYM OAHOWN U3 CTOPOH KOTOPbIX MOXKET BbITb TOJIbKO
npeaonpuHUMaTenNb.

K norosopam, CTOpPOHaMM KOTOPbIX BCerga ABNATCA NpeanpuHUMaTenn, OTHOCATCS
[LOrOBOPbI MOCTABKN, KOHTPaKTaLUM, KOMMEPYECKON KOHLLeCCUMN, KYMM-MPOLaKN
npeanpuaTus, apeHabl NpeanpusaTus n ap.

K yncny noroBopoB, 04HOWM 13 CTOPOH KOTOPbLIX BCErga ABNAETCS npeanpuHUMaTesb,
OTHECEHbI A0r0BOPbl PO3HMYHOM KYMJN-MPOAaXku, NpokKaTa, IHeprocHab>xeHuns,
NnepeBO3KM rpy30B, TPAHCMOPTHOM 3KCNeANLNN, KPEOUTHbIA A0r0BOpP, AOr0BOPbI
6aHKOBCKOro BkJaga u 6aHKOBCKOro cyeTa, 4OroBOP CTPOMTENLHOrO Noapsaaa un ap.



rABA 3. CMELUAHHbIN JOrOBOP B
DRENCTBYIOLLEM 3AKOHOAATEJIbCTBE.

3. 1. MNoHaTue u cneunduka cMeWlaHHOro gorosopa

B coBpeMeHHOM pOCCUNCKMM 3aKOoHOo4aTe/IbCTBE CMeLaHHbIM JOroBOp accoummnpyeTcs
npexae BCero ¢ AencTenem npmHumna csoboabl gorosopa. Nostomy npegnmncaHus o
CMeLlaHHbIX AorosBopax BcTpeyatotcsa B TK PO Tam, rae pedb naet 06 ykazaHHOM
npuHumne. MNMosesieHne B OPUANYECKON HAyKe U B 3aKOHOAATENIbCTBE CMELLUAaHHOro
norosopa obycnoBneHo MHOroobpasnem peasbHOM SKOHOMMUYECKOW XU3HW, KOTOpas
3Ha4YNTENbHO Boraye N3BeCTHbIX POPMaIN30BaAHHbBIX KOHCTPYKLUMIA. CMeLWaHHbIN OOroBop
nossonseT Npnbnm3nTb 4OroBOPHbIE POPMbl K KOHKPETHbLIM 06CTOATENIbCTBAM U
noTpebHOCTAM CTOPOH [OroBopa, He ocsabnaa npu 3ToM 3pPeKTUBHOCTU rparKaaHCKO-
MpPaBOBOro perysnpoBaHus.

CMellaHHbIN A0roBOp UrpaeT CyWeCTBEHHYIO POJib HE TOJIbKO A1 HEMOCPEeACTBEHHbIX
YYaCTHUKOB MMYLLECTBEHHOro o6opoTa, HO 1 ONA FPa>KgaHCKOro 3akoHogaTeNbCTBa B
uenom. KOHCTPYKUMS CMeLlaHHOro Aorosopa ocBoboXxaaeT 3akoHoaaTens oT
pernaMeHTUpPOBaHUA OFPOMHON HOMEHK/IaTypPbl CXOOHbLIX Unn aybnmnpylowmnx gpyr apyra
OO0roBOPOB, COXPaHAS TOT XKe YPOBEHb M Ka4eCTBO persaMeHTaunm 40roBOpPHbIX
OTHOWeHWN. [Jpyras CTOpOHa TakoW 3aKOHO4aTe/IbHOW SKOHOMUWN COCTOUT B
MUHNUMMN3ALNN N3BECTHOW NpobesibHOCTU YaCTHOMNPAaBOBOIr0 pPeryanpoBaHns: CTOPOHbI
AOroBopa CUHTE3MPYIOT AOrOBOpP, aA€KBATHbLIN X SKOHOMUYECKNM NOTPEBHOCTAM, 13
3J/IEMEHTOB [Or0BOPOB, Y>Xe yperyJmpoBaHHbIX FPa>KAaHCKNUM NPaBoOM.

Mon BAnAHNEM 06BEKTUBHBLIX 3KOHOMUYECKMX NMPOLLECCOB U3MEHSAETCS NpaBoBas
cucTema, posib 1 3HAYEHNE OTAENbHbIX SIBJIEHUN IOPUANYECKON AENCTBUTENBHOCTU. ECnn
paHblUe, B YC/IOBUAX XKECTKO aAMUHUCTPUPYEMOI SKOHOMUKIN CMELLaHHbIe A0roBOpPbI
OblJI HETUMKWYHLI, TO CErOAHA CMellaHHble 4OroBOPbI CTasin, N0 CYLEeCcTBY, TUNNYHbIMUA
[OroBOPHbLIMU hopMaMK, APKO OTpPa KatoWMMN NPUHLNMNLI aBTOHOMUKW BOJIN U
ANCNO3UTUBHOCTMU rpa>KaHCKO-NPaBoOBOro peryanposaHnsa[14].

B oTeyecTBeHHOW NpaBoOBOM HayKe npobsieMaTukKe CMeLllaHHbIX LOr0BOPOB yAessa10Ch
onpepesieHHoe BHMMaHne. CMeLaHHbIM A0roBOpaM NocBsWEHbl N LOPEBOIIOLNOHHbIE
paboTbl, 1 pabOTbl COBETCKUX U COBPEMEHHbIX POCCUNCKUX UccnenoBaTenen. Npobnemy
CMeLllaHHbIX A0roBOPOB 3aTparveassv Takne aBTOPUTETHbIE LMBUNNCTDI, Kak [.O.



LLlepweHeBny, A.N. NMokposckuinn, N.b. Hosuukuin n J1.A. JlyHu, O.C. Nodpe, O.H.
Caaukos, M.U. bparnHcknim n B.B. BUTpAHCKUN.

B To)e BpeMsi B HayKe He Oblfl1 B JO/IXKHOM Mepe OLeHEeH MeXX0oTpacsieBo acnekT
CMellaHHbIX JOrOBOPOB, HE MOJSIHOCTbLIO pPeLleH BONPOC O KNacCUuKaumnax cMeLlaHHbIX
JlOroBOpPOB, He pa3paboTaHbl HEKOTOPbIE MHbIE Ba>KHble BOMPOCHI.

CeroHsi CMeLlaHHbIA 00roBOP A0BOJIbHO LLUMPOKO NpeacTaB/ieH B cyaebHo-
apbuTparkHon npakTuke. Kak rnokasblBaeT aHa/IN3 KOHKPETHbIX CyAebHbIX
NOCTAHOBJIEHUI, BCTPEYAOTCS CMeLLlaHHble A0roBOpbI, coveTallne B cebe 31eMeHThI
J[LlOrOBOPOB 3HEProCcHab)XeHWs 1 BO3ME34HOIro 0OKa3aHus ycayr, 4OroBOPOB MOCTaBKM U
noapsaa, AOroBOpoB Nnoapsizia U BO3Me3AHOro OKasaHusa ycnyr, JOroBOpPOB XPaHEHUS U
KYNJN-NPoaaku, 4OroBopoB KOMUCCUN U 3alAMa U T.1.

AHanu3npys cynebHo-apbuTpakHy0 NPaKTUKY, MOXKHO BblAENNTb U ApyrMe acnekTbl B
BOMpPOCE O CMellaHHOM forosope. Tak, CMellaHHbIA XapakTep MOXXeT HOCUTb
npenBapuTeNbHbIN 4Or0BOP.

CornacHo n. 3 cT. 421 'K P® o ceoboae aorosopa, CTOPOHbI MOFYT 3aK/IO4YUTb 4Or0OBOP,
B KOTOPOM COLEep>XaTCA 3/IEMEHTbI Pa3/In4YHbIX LOMOBOPOB, NpefyCMOTPEHHbIX 3aKOHOM
NN NHBIMW NMPaBOBbIMU aKTaMn. Takon AOroBOp 3aKOHOOATeNlb MMEHYeT CMeLlaHHbIM. K
OTHOLUEHUAM CTOPOH MO CMeLWaHHOMY LO0roBOpY NPUMEHSAITCH B COOTBETCTBYHOLLMNX
4acTax NpaBwsia 0 4OroBopax, 3/1IeMeHThbl KOTOPbIX COAep)XaTCsA B CMeLlaHHOM LOoroBope,
eCJIN UHOEe He BbiTeKaeT U3 coriaweHns CTOPOH 1N cyliecTtsa CMeLWaHHOro orosopa.

AHann3 HOPMaTMBHOIO onpeaesieHns CMeLaHHOro A40roBopa rnokKasbiBaeT, 4TO O
CMEeLUEHNUN MOXXHO FOBOPUTb B OTHOLLUEHWN 3/IEMEHTOB NINLWb TEX AOrTOBOPOB, KOTOpPbLIE
npeaycMoTpeHbl 06bEKTUBHBIM rpa>kgaHckmMM npasoM. CooTBeTCTBEHHO, de lege lata
CMeLlaHHbIN OOroBOp OTCYTCTBYET, KOraa obbeanHATCA (CMeWwmnBatoTCsA) 3/IEMEHTbI
MOMMEHOBAHHOIO B 3aKOHEe A0roBopa C 3/ieMeHTaMn TakK Ha3blBaeMbiX
HEeNMnoVMMeHOBaHHbIX 4OrOBOPOB.

CkasaHHoe CBMNAETENbCTBYHOT O KJ1IO4EBOM 3HAYEHUN MNMOHATNA «3JIEMEHTHLI A0MOBOPa»
Ons BepHOro noHMMaHmMA CylHOCT cMelwaHHOro A4orosopa.

NMpencTtaBnseT HTepecC TOJIKOBaHME UCMOJIb3yeMOro 3akoHogatenemMm B n. 3 cT. 421 MK
P® cnoBocoYyeTaHns «passindyHble 4oroBopbl». 10 BCEN BUAMMOCTM, NO4 YKa3aHHbIMU
DOrOBOPHLIMU KOHCTPYKUMAMN criegyeT NOHMMaTb OOroBOpPbI, Ybe pasinyune
(HeToXXOecTBeHHOCTb) 0603Ha4YeHOo B K P®, B MHbIX 3aKOHaXx, B yKa3ax lpe3naeHTa PO
NN B NocTaHoBieHNsaX NpaButenbcTBa PPD. V3 3TOro BblITEKAET, YTO K Pa3JINYHbIM



[O0roBopam B cMbicne M. 3 €T. 421 'K PO cnepyeT NpUYnNCAnNTb pa3Hble TUMbl 4OrOBOPOB
(kynna-npofa)ka, MeHa, nogpsa v T.4.), 1Mbo pasHble BUAbI 4OrOBOPOB BHYTPU O4HOIMO
AOroBOpHOro Tuna.

Pa3nnymne norosopoB MoXXeT BbITb 06yCNI0B/IEHO CaMOW KOHCTPYKLUMENn JOroBopa,
3aKperJieHHOM B NPaBOBbIX HOPMaXx, U (UK) BblITeKaTb N3 CTPYKTYPbl HOPMaTUBHO-
npaBoBOro akta (HanpuMmep, B 'K P® npaBusia 0 pa3HbiX 4OrOBOPHbLIX TUMNAX pa3MeLleHbl
B pPa3HbIX rnaBax, Npv 3TOM NpaBuia O pa3HbiX BUAax AOrOBOPOB BHYTPU TUMa
pa3HeceHbl NO pa3HbIM Naparpadam).

Hapsany c HopMon n. 3 cT. 421 TK P®, Nos10>KeHUA 0 CMELUAaHHbIX 40roBopax
3apuKcnpoBaHbl B pasgene VI TK PO o meXxayHapo4aHOM YaCTHOM npase. Tak, B M. 5 CT.
1211 'K P® 0 NnpMeHMMOM K LOroBOpPY Npase Npu oTCYTCTBUWU cornawieHns o Boibope
npasa, cogepxmntca 6amnskaa cnosecHas popmyna - «40roBop, CoAepXawni 3N1eMeHTbI
pa3ainyHbIX AOorosopoB». OaHaKo B oT/in4ue oT n. 3 CcT. 421 K P® 30ech 3aKoHO4aTe b
He yKas3aJ, 4TO peyb UAET 0 pa3/INyHbIX OroBOpax, KOTOpble NpeayCcMOTPEeHbl B HOPpMax
rpa>kgaHCKoro npasa (poccunckoro nmbo npaea Apyroro rocygapcrtsea). Otanyune
cyuwectBeHHO. Bo3MOXHO, Takyt 0CO6eHHOCTb (hOPMY/IMPOBKU NMPaABOBOMN HOPMbI
3aKoHogaTe b YBA3bIBAET CO cneununKon peryinposaHns 4OroBOPHbIX OTHOLWEHUN,
OCJIOXKHEHHbIX MHOCTPAHHbLIM 3/1EMEHTOM.

PaccMoTpeHne KaTeropumm «d3a1emMeHTbl 4oroBopa» npencTtaBiaseTcs ogHOM 13
BaXHeMWMX 3aa4 B paMKaxX YACHEHUSA CMbIC/la CMELLaHHOro AoroBopa, NoCKOJIbKY caMm
3aKoHodaTesNb B M. 3 CT. 421 TK PO, a Tak)xe nccnegosatennm a3Toro Bonpoca
ornpenensaT CMelaHHble 4OroBOPbl Yepes KaTeropuo «3nemMeHTbl». CTporo roesops,
«3J1IeMEHTbl LOrOBOPOB»- MOHATNE HEO4HO3HAa4YHoe. KOHKpeTHOoe ero 3HayeHue 3aBuUcnuT
OT TOro, B KAKOM KOHTEKCTe Mbl pacCMaTpuUBaeM AOroBop: cAesika, LOroBopHoe
npaBooTHoLweHne (06a3aTenbCTBO), AOroBOp-nNpoueaypa. B Toxxe Bpems ¢ y4eToMm
nosioxxeHusa n. 3 cT. 421 'K PO npencraBnsgeTcs, 4HTO «CMeLWnBaTb» B 40OrOBOPE MOXHO
He BCe ero 3/ieMeHThbl. 10 HaleMy MHEeHUIo, cneayeT ropopuTb Anwb 06 06beanHeHnn
cofep)XaHusa pasINYHbIX OOr0OBOPOB.

Taknm 06pa3oM, C TOYKN 3PEHNSI BHYTPEHHErO CTPOEHNA CMELUaHHbIN 0Or0BOP MOXHO
paccMaTpMBaTb KakK rpa>k4aHCKO-NPaBOBOW AOrOBOP, KOTOPbLIN COOEPXKUT pa3Hble
YCJIOBUS HECKOJIbKUX [OrOBOPOB, HO B TO K€ BPEMSA BCE 3TU YCJIOBUS OTHOCSATCS K O4HUM
N TEM XKe NnLaMm.

CMeLlaHHbIN JOroBOP HY>KHO OTJINY4aTb OT KOMIMJIEKCHbLIX JOr0BOPOB. KOMMNJIEKCHbIN
[OroBOpP - 3TO CNOXKHbIM, MHOFOKOMMOHEHTHbIA O0r0BOP, NMPSMO NMpefyCMOTPEHHbIN B



HOpPMaXx rpa>kAaHCKOro rnpasa 1 yperyJanpoBaHHbIn nMn (HanpuMep, 4OroBop
hnHaHCcoBOW apeHabl). XOTSA OH MOXXET OCHOBbIBATbLCS Ha 3J1IeMeHTax NPOCTbIX
TPaANUNOHHBLIX OFOBOPOB, HO TEM HEe MeHee CTPOro popMasbHO OH OTHECeH
3aKOHOOATesIeM K CaMOCTOSITE/IbHOMY IOFOBOPHOMY TuUMy. Pasznnyme KOMMaeKCcHoro u
CMEeLIaHHOro A0roBOpoOB BUANTCS B CYObEKTHOM NMpPU3HaKe:

1. KOMMJIEKCHBbIN OOrOBOP - 3TO CAaMOCTOATENIbHbIN C/IOXKHbLIA AOFOBOP, JIEMEHTHI
KOTOPOro KOHCTPYMPYET 3aKoHOoAaTeNb. 3aKpenjeHne B HopMax rnpasa
KOMMNJIEKCHOr0 J0roBopa eCcTb NpPosBJeHNe NPaBOBOro peryjnpoBaHuns;

2. CMeLlUaHHbIW O0roBOp MMeeT MeCTO TOJIbKO Torga, Korga y4acTHUKM rpa)KgaHCKNX
MPaBOOTHOLLUEHUN CaMK, CBOEWN COrJslacoBaHHOW BOJIEN CMeLUMBAKOT (KOHCTPYUPYIOT)
yCNloBUSA [OrosBopa, NCMNoJsib3ys NMpuM 3TOM 3JIEMEHTbl HOPMATUBHO YCTAHOBJ/IEHHbIX
00roBOpOB, BKJIIOYASA KOMIMJIEKCHbIE.

Takum 06pa3oM, KOMMJIEKCHbIN AOrOBOP MOSABJISIETCS Y>KE Ha CAMOM BbICOKOM YPOBHE
(cTapgun) MexaHM3Ma NMPaBOBOro pPerynpoBaHuns - Ha CTaaun NpaBoTBopyecTBa. MpaBaa,
3[€Cb OH CYLLEeCTBYeT MokKa TOJIbKO Kak abCcTpakTHas HOpMaTMBHas MoAesb AOroBopa, a
HE KOHKPETHbIN lopnanyeckunin hakT-caeska.

CMeLllaHHbIN »XXe 00roBop NMosBASETCA Ha APYrOM ypoBHE (CTaaun) MexaHu3sma
MpPaBoOBOro peryJnpoBaHns, Ha4MHasa C LPUONYECKOro haKTa-3aKJIYEeHUA COENKN B
BMOEe CMelWaHHOro gorosopa. Apyrumu cnoBamim, CMeLaHHbIW AO0roBOp BO3HUKAET Ha
CTaaun peanmsaumm HOPM Fpa)KAaHCKOro npasa, Koraa KOHKpeTHble Cy6beKThl
peann3yloT CBOK NMPaBOCNOCOOHOCTb B KOHKPETHbLIX CAesIKaxX.

OTclona cnenyeT BbIBOA O TOM, YTO Fpa>KAaHCKO-NPaBOBble HOPMbl O CMeLUaHHbIX
O0roBopax MOryT HOCUTb TOJIbKO 06LWLMN XapakTep. Ecnn xKe 3akoHogaTeNb NpucTynaeTt
K OeTaJibHOW, a 3HAa4YNUT BO MHOIrOM MMMNepaTUBHOMN, periamMmeHTaLum 4Orosopa, ToO TakKom
norosop Hen3be)xHO NpeBpaLlaeTcsa B MOMMEHOBaHHLIN TUM (BMA) oorosopa. B cnny
3TOro0 CMelaHHbIN AOroBOp CyLleCcTByeT B HOpMax NpaBa TOJ/IbKO B Buae obuiero
003B0OJIEHNSA, HO HUKAK He B BUAe CKOJIbKO-HNOyab noapobHOM lopuanyeckon mogenn.

CmMeluaHHble O0roBopbl ciegyeT oT/i4aTb U OT HEMOMMEHOBAHHbIX LOrOBOPOB. Kak yxe
O0TMeYasioCb, CTPOro opMasibHO, corsaacHo n. 3 cT. 421 'K PO, gorosop, cogep>xalimm
3/1eMeHTbl MOMMEHOBAaHHOI0 B HOPMAaTUBHbIX aKTax 40rosopa v 3/71eMeHThbl
HEeNMnoMMeHOBAHHOI0 OOroBopa, He byaeT cYMTaTbCA CMeLWaHHbIM. lMonaraeTcs, 3ToO He
coBCceM BepHbIM. CMeLlaHHbIM Tak)Xe A0JKEeH Npu3HaBaTbCA OOroBOpP, COYeTaloLWmm
3J/IeMeHTbl Y>Ke U3BECTHbIX 3aKOHY A4OrOBOPOB U 3JIeMeHTbl HENOMMEHOBAHHbIX
00orosopoB. PasrpaHnyeHmne cMewaHHbIX 1 HEMOMMEHOBaHHbLIX 0OrOBOPOB BbI3BAHO TEM



06CTOATENLCTBOM, 4TO NAPHBLIMU KaTEropmaMmn ABASIOTCA MOMMEHOBAHHbIE U
HernonMeHoBaHHble A0roBopbl. CMeLWaHHbIN XKe AO0roBOp - 3TO CUMHTEeTUYEeCKoe ABEHME,
T.e. ABJIeHNEe NHOro nopsaka. CMellaHHbI 40roBOP BTOPUYEH KaK MO OTHOLUEHUIO K
NMONMEHOBAHHbLIM, TaK N K HEMOMMEHOBAHHbLIM 4OrOBOPaM, MOCKOJIbKY OH MOXET
coyeTaTb B cebe aneMeHThbl Tex U apyrux[1s].

Takxe obpaTuM BHUMaHMeE, 4TO U3 cogepxaHusa n. 3 cT. 421 K PO npsamo cnepyet
IopuaAnYeckKoe 3Ha4YeHne KaTteropmm «CMeLllaHHbI gorosop». Mo cywecTsy, oHa
BBOAMTCA 3aKoHoZaTenem nasa uenu obecnedyeHns Hagnexauwen ksaanukaumm
[OroBOPHbIX (DOPM, 3aK/l04YaEMbIX B NMPaKTUKe rpa)kgaHckoro obopoTta. B yacTHoCTH, B
npaBoNMpUMeHUTESIbHOW NMPaKTUKe Ype3BblHaHO BaXKHO pa3fin4aTb HOBU3HY
KOHCTPYKUUN N copgep>XaHus, KOTopble MPpUCyLM HeEMOUMEHOBAaHHbIM A40roBOpaMm, U
MOBEPXHOCTHYIO OPUrMHaJIbHOCTb Ha3BaHMA OOroBopa. dTa npobsemMa akTyasibHa B
CBA3M C TeM, 4To 6osbllan 4YacTb LOrOBOPOB C HOBbIMU, OPUTMHAJIbHBIMU Ha3BaHUSAMU
(MHBECTNLMOHHbIE 0OrOBOPbLI U NP.) B AEUCTBUTENbHOCTU ABNAIOTCA CMELUaHHbIMU, a He
HernouMeHOBaHHbLIMU A0rosopamun. laHHaa cMTyaumna HepeanKo BO3HUKaeT B AOrOBOPHOM
npakTuKe, Korga CToOpPoHbl HEKPUTUYHO, MEXAHMUYECKM BOCNPOU3BOAAT S3KOHOMNYECKNe
NOHATUA (MHBeCcTUUMN, BU3HeC-NPoeKkT M T.N.), NOAMEeHSAA MU hopMyIMpoBaHue
yC/I0BMW O0roBOpa Ha OCHOBE Mpa)KAaHCKO-MPaBOBbIX KOHCTPYKUUA. B pe3ynbTaTe
KOHKPEeTHbIe AeNCTBUSA MO UCMOJIHEHMIO TaKMX AOrOBOPOB NMpeacTasnsaoT cobon
COBOKYMHOCTb UCMNOJIHEHUSA HECKOJIbKNUX TPAaAULMOHHBLIX AOrOBOPOB (Kynaisa-npoaaxa,
noapsAd, 3aMM, NPoCToe TOBApPULLECTBO U T.M.). B 3TNX cnyvasx KOHCTPYKLUMSA
CMeLlaHHOro Aorosopa NO3BOASeT KBa/IMPULNPOBaTh TakMe [OrOBOPHbIE OTHOLLEHUSA
be3 yuiepba ona NHTEpPecoB CTOPOH, HO C cOXpaHeHneM 3(ppeKTUBHOCTU rpa>kgaHCKo-
NpPaBOBOro peryampoBaHus.

CnefyeT pa3rpaHnyMBaTb CMellaHHble AOFOBOPbl U T€ YHUTAPHbIE AOr0BOPbI, B KOTOPbIX
npenycMoTpeHa 0653aHHOCTb OA4HOWM N3 CTOPOH 3aKJII0YNTb UHbIE 4OrOBOPbI,
Kacalowmecs npegmeTa JaHHOro gorosopa (Hanpumep, 0693aHHOCTbL NMpoaasLa
3aCTpaxoBaTb NPOAABAEMbIN TOBAP W 3aK0YMTb AOr0OBOP NepeBo3ku, obecrneyns
CUNaMN TPETbUX NNL, - CTPAaXOBLUMKA M NEPEBO34YMKa, - 4OCTABKY MOKyMNaTeNo yKe
3aCTPaxoBaHHOIo ToBapa). YCN0BUSA B AOr0OBOpPaxX KYMJn-npogakm 0 3aKJo4eHnmn
[LOrOBOPOB MEePEBO3KN N CTPaxoBaHNsA 0COBEHHO XapaKTepPHbI AN MPaKTUKK
MexxayHapoaHown Toproean. OgHako 3TN YCNOBMS HE AenatoT AOroBOp KyMNJIn-npoaaku
CMeLUaHHbIM.

OBbI4YHO roBOPAT O CMeLlaHHbIX A0roBopax, Kak 0 Aorosopax, coyeTtawowmx B cebe
3J/1IeMEeHTbl JOoroBopoB, 0603Ha4YeHHbIX BO BTOpoun YacTu K PO. C yyeToM coaep>XaHus
npuBeAeHHOW Bbille HOPMbI CT. 421 TK PO, oonycTMO NOHUMaHMe CMeLlaHHOro



[OroBopa B Y3KOHOPMATMBHOM CMbIC/e. 10 CyLecTBy, 3TO YCTOSBLUNIACA B3rna4 Ha
CMeLUaHHbIN O0roBOp, KOrAa OH NpeAcTaeT Kak cyrybo uMBManCTUYecKoe siBieHume.

Hapsigy € 3TMM NoAxo40M CMeLlaHHbIA A0roBop C/leayeT pacCMaTpMBaTb TakXe U B
6onee LUMPOKOM - MOJSINOTPACTIEBOM KOHTEKCTE. 34eChb CMELUaHHbIA [OroBOp npeacTtaeT
corjlalleHnem CTOPOH, covyeTalowmm B cebe 31eMeHThbl, MMelL e pa3HOOTPacseBoe
NpPoOuCXoXXZeHne. B nepByo o4epenb peyb UAET 0 YaCTHONPABOBOW NoAgcucTeme npaea.
B YacTHOCTW, B OIHOM [Or0OBOPE BO3MOXXHO COYETaHUE YC/I0BUIA, UMEOLLNX FPpakaaHCKO-
NpaBoOBOW N TPyAONpPaBoBoOW xapakTep. MNoaobHbIe 4OroBopbl, HANpUMep, YacTo
BCTpevatoTca B 061acTu npoecCcnMoHanbHOro crnopTa.

BMecTe ¢ TeM B rpa)<aHCKO-MPaBOBbIX AOrOBOpPax MOryT NOABAATLCA U Ny6ANYHO-
NnpaBoBble 3/1eMeHThbl (ycnoBus). CKa)keM, 3TO YCJI0BUA O pacrpeaeneHnn mexay
CTOpPOHaMM AOroBopa M3AepPXKeK, CBA3AHHbIX C PACCMOTPEHNEM U pa3peLleHneM
[LOrOBOPHOI0 KOH(IMKTA, YCI0BUE O CyAe, pa3peLlatolleM 3TOT KOHPAUKT. MoaobHble
YyCJI0BUS MOT'YT BO3HUKHYTb B [,OroBOpe Mo BAUSHMEM Ny6AnYHbIX Nnpeanucanuii AMK
PO.

CMeLlaHHbIN JOroBOP MOXKHO KJlacCUpULMPOBaTb NO PasiMyHbIM OCHOBAHMUSM.
MNprnBeneM TONbKO HEKOTOPbIE OCHOBaHMUS.

Bo-nepBbIX, N0 OTpac/eBOn NPUHAOJIEXXHOCTUN 3/IEMEHTOB CMELLUAHHbIX YaCTHOMPaBOBbIX
[O0roBOpPOB AoMNyCcTUMa UX cnepytowas Knaccmpunkayms:

1. MOHOOTpacneBble CMeLLlaHHble 40r0BOPbIl, YCJI0BUSA KOTOPbLIX UMEIOT
ofHoOTpacseBoe NponcxoxaeHue. K Takum gorosopaM OTHOCUTCSA CMeLUaHHbIN
rpa>k4aHCKO-NpaBOBOMN AOrOBOP B €ro Y3KOHOPMAaTUBHOM 3HadyeHun (n. 3 cT. 421 TK
P®);

2. nonnoTpacseBble CMelaHHble JOr0BOpPbI, YC/IOBUS KOTOPbLIX UMEKT MPONCXOXKAEHME
N3 HECKOJIbKNX OTpacien nan gake pasHbix NoAcnucTeM rnpasa. B cBoto oyepenb,
30eCb MOXXHO BblAe/INTb: a)CMeLLlaHHbIe AOroBOpbl, coveTaLwme B cebe «4yacTHoe C
YaCTHbIM» (Fpa)K4aHCKO-MNpaBOBble U TPYy4OMNPaBOBbIe 3/1IeMeHTbl, FPa>KJaHCKOo-
NpaBoOBble N CEMENHO-NPAaBOBbIE 3/1IEMEHThI); B)CMellaHHble L0roBOpPbI, coYeTatoLwme
B cebe «4acTHoe ¢ NnybNnYHbIM» (Fpa>KgaHCKO-NpaBoBble N NpoLeccyasibHo-
NnpaBoBble 371IeMeHTbl apbuTpa>KHOro UK rpa>KAaHCKOro npowecca).

Bo-BTOpbIX, CMewWwaHHble gorosopbl de lege lata MOXXHO KnaccupuumpoBaTb Mo TUMY U
BMAY CMeLlnBaeMbIX 0OMrOBOPOB:



1. cMelaHHbIN JOroBOp BHYTPW O4HOr0 AOrOBOPHOIro Tuna (HanpuMep, coyeTaHme
BWAOB AOrOBOpa Kynanm-nponaku);
2. CMeLUaHHbIN AOroBOpP, COCTOAWMN N3 pa3HbIX AOTOBOPHbLIX TUMOB.

SAKNIOYEHUE

B rpa)kgaHCKOM npaBe AO0roBOpbl MO0 CBOEMY HA3HAYEHMUIO U CoepPKaHNIO HeObbIYaNHO
pa3Hoobpa3Hbl, MPUYEM B YCJIOBUSX PbIHKA UX KPYF PACLUNPAETCS 3@ CHET NMPUMEHEHUS
HOBbIX JOFOBOPHbIX OTHOLWIEHWIW. 015 NOHUMAHUA NPaBOBbIX 0COBEHHOCTEN Pa3INYHbIX
Mo CBOEMY Ha3HAYeHU0 NOroBOPOB M NMPABUJILHOIO NPUMEHEHUSA K HUM HOPM
3aKOoHOAaTesNIbCTBa HeE0HX0AMMO NPOBOANTL Pa3rpaHNYeHne Mexay OTAe N bHbIMU
Pa3HOBUAHOCTAMU [OrOBOPOB.

B 4yacTu BTOpomn MK, NOCBALWEHHON OTAENbHBLIM BuAaM 0653aTeNbCTB, 3aKpenjeHa
TpagunuMoHHaa ONS rpa)K4aHCKOro npaea cMcTeMa 4OroBOPOB, pa3/INyaloLWmMXcsa npexxae
BCEro No CBOEMY X03MCTBEHHOMY N NMPaBOBOMY 3Ha4YeHU0. Ha nepsbin naaH B MK
BblHECEHbI Hanbonee Ba)KHblE N HYaCTO NPUMeEHAEeMble A0rOBOPbLI O NepeaaYe npasa
COBCTBEHHOCTM (Kynna-npoAarka 1 ee BUAbl), 3aTEM - 0 BPEMEHHOM MOJIb30BaHUN HYXKUM
NMYLLLECTBOM (apeHaa), BbiNoJIHEHUN paboT N oKaszaHWUKM pa3HOro poda ycayr (nogpag,
rnepeBo3Ka, XpaHeHne, CTpaxoBaHue), 0 AEHEeXXHbIX onepaumnax, npencrtaBuTenbCTBe U

T.0.

3akpenneHHasa B K cnctema goroBopoB €CTb UX Kiaccudumkaums rno Tunam, KaxKabln n3
KOTOpPbIX BBMAY Hann4msa ocoboro npegmMeTa UM CyweCTBEHHbIX NPaBOBbIX
ocobeHHocTen TpebyeT CaMOCTOATENbHOW U MPUTOM AOCTAaTOYHO MOJIHOW NMPaBOBOM
pernameHTaummn. Takasa Knaccumnkaums aBasaeTcss OCHOBHOM 1 Hanbonee BakHomn, nbo
packpbiBaeT opuanyeckmne ocobeHHOCTN AOroBopa Ka)Kaoro Tuna n UCK4yaeT
BO3MOXXHOCTb NMPUMEHEHUA K HEMY HOPM O AOroBOpax MHOro Tuna.

Hapsiay ¢ cucteMaTUKOW OOroBOPHbIX OTHOLLEHUIM MO UX TUMNaM A0roBopbl
KJacCuuunpyoTcs No BnaamM B 3aBUCMMOCTUM OT UX LOPUANYECKNX 0CODEHHOCTEN.
OCHOBHbIE BNOOBbIE MPU3HAKM AOrOBOPOB Tak)Xe Ha3BaHbl B HOpMax 'K n MoryT 6bITb
NPUCYLWN KaK OOroBopamM BCeX TUMOB, TaK N Wb HEKOTOPbIM N3 HUX. BuaoBbie
0cob6eHHOCTN NeXxaT B OCHOBE noAapas3aesieHns 4OroBOpoOB Ha BO3ME3AHbIE U
6e3B03Me3Hble, pealibHble N KOHCEHCYaslbHble, a TakK)Xe N03BOJIAIOT BblAE/NTb
NOroBoOpbl C rpakaaHaMu-notTpebutenamu, B Nosb3y TPETLEro nuLa n
npenBapuTenbHbln gorosop. EcTb n 6onee 4YacTHble BUAOBbLIE 0COBEHHOCTM AOrOBOPOB,



CBSI3aHHble, HanpuMep, € UX PopMon (MUCbMEHHbIE U YCTHbIE), CPOKaMN NUCTMOJTHEHUS
(onnTenbHbIE N pa30BbIE).

BnpoBas xapakTepucTukKa AOroBopa MOXET CYLLEeCTBEHHO BAINATbL Ha €ro cogep>xaHue n
NpaBoOBYlO pernamMeHTauuto. bespo3mesgHbie 40roBOpPbLI, B OTJNYME OT BO3ME3AHbIX,
XapaKTepusyTCs N3BECTHOM NPOCTOTON perjamMeHTaunm n MeHee CTporomn
OTBETCTBEHHOCTbLIO CTOPOHbI, OKa3biBalLen 6e3Bo3mMe3gHoe NpeaocTaB/eHME.
HanpoTus, 4nS AOroBOpoB C noTpebutenamm seeneHa 6onee cTporass OTBETCTBEHHOCTb
0653aHHON CTOPOHbI.
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